Minnesota Counties Intergovernmental Trust

Resource Briefing

Conducting Workplace Investigations

Background

There is a growing need for today’s public sector employers to have the skills to conduct timely and impartial
investigations in the workplace. While members of the Minnesota Counties Insurance Trust have made great
strides in controlling the frequency and severity of sexual harassment, discrimination and offensive conduct
claims they still occur. When these occasions arise and allegations are made the employer is required to
conduct at investigation. This Resource Briefing outlines the rationale for initiating an investigation, how to
prepare for and conduct an investigation, preparing the written report and addressing data practices
concerns. While most workplace investigations will concentrate on allegations of sexual harassment or
offensive conduct, this information can be used for all types of investigations the employer may be obligated
to undertake.

Why Should You Conduct Workplace Investigations?

There are a number of reasons to conduct workplace investigations, with three important reasons listed
below:

1. Affirmative Duty In Sexual Harassment Complaints
An employer has an affirmative duty to investigate sexual harassment complaints and incidents. Gillison v.
State Dept. of Natural Resources, 492 N.W.2d 835 (Minn.Ct.App.1992, review denied Jan. 28, 1993).

2. Liability

If the employer fails to take prompt and appropriate remedial action in response to a harassment complaint, it
will be held liable for the underlying harassment. See Guiliani v. Stuart Corp. 512 N.W.2d 589
(Minn.Ct.App.1994).

Failure to fully investigate a complaint of sexual harassment by interviewing the alleged harasser and taking
disciplinary action when deemed appropriate could subject the employer to liability if the complaint was
untrue.

In the case of Wirig v. Kinney Shoe Corp., 461 N.W.2d 374 (Minn 1990), the Minnesota Supreme Court ruled
that an employer “who takes no steps to investigate but relies entirely on accusations made by employees
who may be biased or on second-hand hearsay with no identification of sources, has not acted as a reasonably
prudent person and lacks probable or reasonable grounds for making a potentially defamatory statement.”
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In the case of Lewis v. Equitable Life Assurance Soc., 389 N.W.2d 876 (Minn. 1986), the Minnesota Supreme
Court held that an employee who is terminated for reasons which turn out to be false, and who is then
compelled to disclose these untrue reasons for his/her termination when explaining that termination to
potential employers, may state a claim for defamation against the employer. If the employer did not have
reasonable grounds to believe that the reasons for terminating the employer were actually true, then the
employer loses its qualified privilege, and may be liable even though it did not itself publicize the reasons for
the termination.

The failure to investigate can enhance a claim of municipal liability.

For example, in the case of Herrera v. Valentine, 653 F.2d 1200 (8th Cir. 1981), city officials had received
numerous complaints of excessive force, sexual misconduct, racist conduct, and selective enforcement of the
law against minorities. Nearly forty complaints were brought forward at a public hearing, yet nothing was
done. Months later, a police officer kicked a pregnant minority woman in the stomach while arresting her
husband. The jury found that the city's failure to provide the police department with the especially “close and
continuing supervision” it needed in view of these complaints caused the injuries which the plaintiff suffered.
“Where senior personnel have knowledge of a pattern of constitutionally offensive acts by their subordinates
but fail to take remedial steps, the municipality may be held liable for a subsequent violation if the superior’s
inaction amounts to deliberate indifference or tacit authorization of the offensive act.” Herrera, 653 F.2d at
1224,

3. Defense

If the employer properly investigates and takes prompt and appropriate remedial action, it may be able to
protect itself from liability for the underlying harassment. Fore v. Health Dimensions, Inc., 509 N.W.2d 557
(Minn.Ct.App. 1993); Barrett v. Omaha Nat’l Bank, 726 F.2d 424 (8th Cir. 1984)

What a re Special Considerations

iIn Conducting Investigations?

1. Assume Discoverability

It is important in any investigation to remember that the investigation may be open to review. The
investigator's notes and mental impressions are potentially discoverable. It is important to be accurate and
thorough in the note-taking process. The investigator’s notes are a crucial part of proving the adequacy of the
investigation should that become necessary. Carefully and honestly record the witness’ statements during the
interviews. Document only the facts described to the investigator, not the investigator’s opinions. Be prepared
to defend the notes as accurate documentation of statements made during the process.

2. Avoid Defamation Claims

An employer must be very careful regarding comments to employees and to others about allegations that are
the subject of an investigation. Defamation actions by employees against employers can easily result from
remarks by an employer during an investigation into employee misconduct. Additionally, if the employer fails
to adequately investigate a complaint before making a disciplinary decision, the accused employee may sue
for defamation. Duffy v. Leading Edge Prod., 44 F.3d 308 (5th Cir. 1995); Klontz v. Puget Sound Power & Light
Co., 951 P.2d 280 (Wash.Ct.App. 1998)

In Medved v. Minneapolis Star/Tribune (No. 785628 Hennepin County District Court, December 1984), the
alleged harasser was granted a substantial jury award. The jury concluded that an appropriate investigation
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3. Avoid Negligent Investigation Claims

4. Avoid Invasion of Privacy Claims
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