
BULLETIN
“Providing Minnesota Counties and Associated Members Cost-effective Coverage with Comprehensive and Quality Risk Management Services.”

February 2018A PUBLICATION OF THE MINNESOTA COUNTIES INTERGOVERNMENTAL TRUSTV
ol

. 
31

, 
N

um
be

r 
2

February and 
March 2018 
Meetings

Feb. 9, MCIT Building, St. Paul
9 a.m. . . . . . . . . . . . . . . . . . . . . . . . . . Board of Directors
1 p.m. . . . . . . . . . . . . . . . . . . . . . . . . . Claims Committee 

March 9, MCIT Building, St. Paul
9 a.m. . . . . . . . . . . . . . . . . . . . . . . . . . Board of Directors
1 p.m. . . . . . . . . . . . . . . . . . . . . . . . . . Claims Committee

Continued on page 2

After calling the January meeting of 
the MCIT Board of Directors to order, 
Chair Scott Sanders turned the gavel 
to Executive Director Robyn Sykes to 
conduct the election for the position 
of board chair. On a unanimous ballot, 
board members elected Sanders as the 
chair for 2018. 

Sanders, Watonwan County Commis-
sioner, has served in this capacity since 
2013. During 2011 and 2012 he was 
Trust secretary-treasurer. Since joining 
the board in 2005, Sanders has served 
on every MCIT committee. In 2018, he 
will take a leadership role on the Claims, 
Personnel and Audit committees.

Sherburne County Commissioner Felix 
Schmiesing was once again elected on a 
unanimous ballot to serve as vice-chair. 

Board Holds 2018 
Organizational Meeting

This is his sixth year serving as vice-chair 
and his 12th year on the board. During 
2018, he will also serve on the Person-
nel, Claims and Audit committees.

Don Diedrich, Polk County Commis-
sioner, was also unanimously elected 
to serve as secretary-treasurer. This is 
his second year in this position. Even 
with the long drive from Polk County, 
Diedrich will continue to be an active 
member of the Governance Committee 
in 2018.

With the election of officers completed, 
Sanders acted on committee appoint-
ments for 2018.

Claims Committee
The Claims Committee reviews reports 
prepared by the claims handling team 

concerning the 
frequency and se-
verity of pending 
claims, reviews 
large losses, 
reviews litigation 
strategy, meets 
with defense at-
torneys to review 
claims, and ratifies 
defense strategy 
on large claims.

�� Scott Sanders, 
Watonwan County 
Commissioner
�� Felix Schmiesing, 

Sherburne County 
Commissioner
�� Dan Kuhns, Waseca 

County Commis-
sioner
�� Randy Schreifels, 

Stearns County 
Auditor-Treasurer

Governance 
Committee
The Governance 
Committee meets 
to discuss the ad-
dition, deletion or modification of cover-
age, which includes the cost of coverage, 
reinsurance, member input, developing 
case law and any other factors that can 
influence coverage provided by MCIT. 
The committee considers changes to the 
MCIT Bylaws and Joint Powers Agree-
ment if needed. This committee also 
reviews new services and products.

Enter Reappointed to MCIT Board
Brown County Administrator Charles Enter was reappoint-
ed to the MCIT Board in January for another term. Enter 
has served on the board since May 2012. Enter also serves 
on the MCIT Governance and Personnel Committees.

The MCIT Bylaws require that a county administrator or 
coordinator serve on the Board of Directors. Unlike the 
other members who are elected at large by the member-
ship, this individual is appointed by the MCIT Board Chair 

upon a recommendation from the Minnesota Association of County Administra-
tors. The appointee serves a two-year term and is eligible for reappointment for 
successive two-year terms. 

Scott Sanders

Felix Schmiesing

Don Diedrich

Charles Enter
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MCIT Board of Directors Scott Sanders–Chair, Commissioner, Watonwan County; Felix Schmiesing–Vice Chair, Commissioner, Sherburne County; 
Donald Diedrich–Secretary-Treasurer, Commissioner, Polk County; Ron Antony, Commissioner, Yellow Medicine County; Kevin Corbid, Auditor-
Treasurer, Washington County; Richard Downham, Commissioner, Cass County; Charles Enter, Administrator, Brown County; Dan Kuhns, Commissioner, 
Waseca County; and Randy Schreifels, Auditor-Treasurer, Stearns County.

MCIT Bulletin The MCIT Bulletin is published by MCIT.  The articles and information contained in the Bulletin should not be construed as 
legal advice or coverage opinions about specific matters. The information contained should not be acted upon without professional advice. For 
subscription information or to contribute an article or story idea, contact Communications Manager Heather Larson-Blakestad at hblakestad@
mcit.org.

Editorial Committee Robyn Sykes, Executive Director; Steve Nelson, Deputy Director; Karen Clayton Ebert, Senior Staff Counsel for Risk Control; 
Kevin Balfanz, Director of Field Services; and Heather Larson-Blakestad, Communications Manager
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�� Richard Downham, Cass County Commissioner

�� Don Diedrich, Polk County Commissioner 

�� Ron Antony, Yellow Medicine County  
Commissioner

�� Charles Enter, Brown County Administrator

Personnel Committee
The Personnel Committee oversees 
MCIT’s personnel administration, in-
cluding issues related to employment, 
salary, benefits and personnel policies, 
and hears employee grievances when 
necessary. 

�� Scott Sanders, Watonwan County  
Commissioner

�� Felix Schmiesing, Sherburne County  
Commissioner

�� Charles Enter, Brown County Administrator
�� Kevin Corbid, Washington County Auditor

Audit Committee
The Audit Committee meets with MCIT’s 
independent audit firm to discuss 
projects and workflow of the annual 
audit prior to the initiation of the audit, 
reviews any issues of concern relative 
to MCIT’s financial responsibilities and 
reviews the results of the annual audit 
prior to its presentation to the MCIT 
Board.

�� Scott Sanders, Watonwan County  
Commissioner
�� Felix Schmiesing, Sherburne County  

Commissioner
�� Randy Schreifels, Stearns County Auditor

Board Holds 2018 Organizational Meeting ... continued from page 1 �� Kevin Corbid, Washington County Auditor

2018 Meetings
During 2018 the MCIT Board of Direc-
tors will hold its regular meetings the 
second Friday of the month. Members 
are reminded they can find the agenda 
for coming MCIT Board meetings by 
visiting MCIT’s web site (MCIT.org) under 
About MCIT. The agenda is posted a 
week before the meeting. Approved 
board minutes are also posted on the 
MCIT website.

Members are encouraged to con-
tact Sykes at rsykes@mcit.org or 
1.866.547.6516, ext. 6408 with ques-
tions regarding board meetings, com-
mittee meetings or other board issues. 

MCIT’s comprehensive automobile 
coverage responds to damage to wind-
shields and other glass parts, including 
head and tail lights, of members’ sched-
uled vehicles subject to the deduct-
ible. Although members are familiar 
with windshield replacement, they are 
often less familiar with other options of 
coverage. 

Recognizing that the cost to repair auto 
glass is significantly less than to replace 
it, MCIT modified its coverage several 
years ago to waive the deductible when 
a member chooses to have the dam-
aged glass in its auto repaired rather 
than replaced. 

When repair is not an option, MCIT will 
waive the deductible if the member 

Glass Replacement Options for Scheduled Autos
agrees to replace the damaged glass 
with used glass. Experience has shown 
that glass repair and used glass does not 
compromise the safety of the vehicle, 
but can save the member the cost of the 
deductible, which is generally $500 but 
can vary. 

MCIT has recommended providers, but 
the final choice of company rests with 
the member. The member pays the 
vendor for its work and submits the bill 
to MCIT. MCIT reimburses the member 
once coverage is verified. 

Members may contact their risk man-
agement consultant at 1.866.547.6516 
with questions regarding coverage re-
lated to repairing or replacing auto glass 
or any other coverage questions.

A Glance at Glass Claims
�� In 2017, MCIT processed 110 auto glass 

claims.
�� Windshield claims were the most frequently 

reported claim. 
�� The average cost to replace a passenger 

vehicle’s windshield using a mobile vendor 
was $400, compared to $600 using a tradi-
tional body shop. 
�� Rocks are the most common cause of glass 

claims. 

Given the amount of time squad cars 
patrol, it would seem the sheriff’s of-
fice would report more glass claims, 
but interestingly, they generally re-
port no greater number of claims than 
other departments in the county.
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MCIT offers medical payments coverage 
on a discretionary basis to injured par-
ties who are not members’ employees 
with the intent of averting a time-
consuming and potentially expensive 
litigation to prove negligence. The 
coverage is typically used to reimburse 
the injured party for medical expenses, 
which may include health insurance 
deductibles and co-pays.

MCIT investigates each reported inci-
dent and discusses the applicability of 
coverage with the member. These pay-
ments are made regardless of fault in 
consultation with the member.

Members generally recognize and ap-
preciate that this coverage may prevent 
a more severe claim. The coverage has 
a $2,500 limit per person, and MCIT 
waives the deductible on this line of 
coverage.

The medical payments coverage 
applies to actual medical expenses, 
including first aid; necessary medical, 
surgical, X-ray or dental services; and 
ambulance, hospital and professional 
nursing services incurred within one 
year of the incident. Coverage can also 
extend to authorized volunteers injured 
while performing their duties on behalf 
of the member.

Medical payments coverage does not 
apply to injuries sustained by:

�� anyone who is a “covered party” under the 

Medical Payments Coverage
member’s MCIT Coverage Document, includ-
ing employees and the member’s elected 
or appointed officials, with the exception of 
authorized volunteers as noted previously.
�� persons hired to do work on the member’s 

premises or anyone, whether an employee or 
not, if benefits for the injury are payable or 
must be provided under workers’ compensation.
�� someone injured on the premises in an area 

he or she normally occupies (e.g., a tenant 
or employees of an organization who leases 
space in the member’s building).
�� a person confined to the member’s jail or cor-

rectional facility.
�� a person taking part in athletic activities.
�� students and children participating in youth 

activities conducted by a covered party.

Excluded parties are generally covered 
elsewhere. Examples:

�� A member’s employees are covered by workers’ 
compensation. 
�� An independent contractor should be covered 

by his or her own workers’ compensation 
policy. 
�� Students can be covered by a separate medi-

cal/accident policy purchased by the member. 

MCIT encourages members to report 
all claims for damages, as well as any 
incident that might result in a claim. For 
questions regarding coverage, mem-
bers are encouraged to contact their 
risk management consultant toll-free at 
1.866.547.6516.

The MCIT property/casualty claims 
team became fully staffed in Janu-
ary when Joe Cieminski joined the 
Trust as a property/casualty claims 
representative.

Cieminski has more than 25 years 
of experience handling property/
casualty claims and a bachelor’s 
degree in business administration. 
Most recently he was with Ameri-
can Family for 10 years and prior to 
that he worked for Allied/Nation-
wide for 15 years.

As an MCIT property/casualty 
claims representative, Cieminski 
works with members on manag-
ing specific auto, property, liability, 
data compromise/CyberOne and 
bond claims.

Property/Casualty Claims Manager 
Jim Lass says, “We are fortunate to 
have Joe as part of the MCIT team. 
His experience handling claims will 
be an asset to the organization and 
to members.”

Members can reach Cieminski toll-
free at 1.866.547.6516, ext. 6460 
or jcieminski@mcit.org.

MCIT 
Welcomes 
New Claims 
Representative

Joe Cieminski
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Many people who never would believe 
they could become a drug addict inno-
cently become habituated to opioid pain 
killers. Physicians routinely prescribe opi-
oids to help their patients cope with the 
pain of a medical or dental procedure, 
for chronic pain or for pain relief from an 
accident or injury. In the U.S., we have a 
problem with both the overprescription 
and overuse and abuse of opioids.

Opioids are an opium-like compound. 
Opioids are drugs that act on the nervous 
system to relieve pain. They work well, 
and because of this, they are popular. 

Opioids include illegal drugs heroin and 
opium, synthetic fentanyl and prescrip-
tion pain relievers, such as morphine, 
codeine, hydrocodone (Vicodin) and 
oxycodone (OxyContin and Percocet).

What Is the Opioid Crisis?
The term “crisis” is used for the high 
amounts of people abusing, addicted to 
and dying from overdose of opioids. An 
estimated 15 million people take opioids 
every day, and 2 million currently meet 
diagnostic criteria for abuse or addiction 
to prescription opioid pain relievers.1

We All Have a Role to Play in 
Reducing Opioid Use,Abuse in 
Homes, Workplaces
By: Erica Kanewischer Ph.D., and Gretchen M. Stein, Ph.D., Sand Creek

This situation is a result of the population’s 
increased awareness about chronic pain 
and changes in treatment guidelines, as 
well as pharmaceutical practices. Opioids 
are extremely addictive and can override 
the brain’s decision making, thus making 
the associated withdrawal symptoms diffi-
cult to handle. Patients may become more 
sensitive to pain when they stop taking 
these pain medications.

Additionally, patients develop a toler-
ance for the initial prescribed amount 
and seek higher dosages to try to  
experience the same pain relief.2 Pa-
tients actually are experiencing little 
relief from pain by this point and are 
more likely experiencing symptoms of 
withdrawal. 

Also, as the tolerance increases and legal 
routes to drugs dry up, people may turn 
to heroin. About 80 percent of people 
who use heroin first misused prescrip-
tion opioids.3 

What Is Being Done?
All health care providers who prescribe 
pain relievers are looking more closely 
at the frequency of necessity for opioid 

MCIT’s Role 
in Reversing 
Opioid Crisis
When a work-related injury includes 
an opioid for pain management, 
the workers’ compensation team at 
MCIT initiates protocols designed to 
prevent opioid dependence

Complying with rules developed by 
the Minnesota Department of Labor 
(DLI), seeking input from the staff 
nurse case manager and consult-
ing physician, and reviewing data 
provided by the pharmacy benefits 
manager, MCIT works to protect the 
health of injured workers.

In general, DLI rules for prescriptions 
for workers’ compensation claimants  
say that opioids are only indicated 
when nonopioid medications are 
ineffective. MCIT operates within 
these rules.

To provide opioids beyond 90 days, 
a medical provider must document 
his or her assessment of the patient, 
and submit a written treatment 
contract and results of periodic drug 
screening tests. To abide by the 
treatment rules, MCIT sends a letter 
to the prescribing physician with a 
copy to the injured worker, notify-
ing them of their responsibilities for 
any long-term opioid treatment. If 
MCIT does not have confirmation of 
compliance, MCIT is allowed per the 
DLI treatment rule to cease paying 
for any opioid medication until the 
doctor and/or the injured worker 
become compliant. 

MCIT works with the pharmacy 
benefit manager, to review which 
claimants continue to use opioid 
medication. 

The Minnesota prescription moni-
toring program assists prescribing 
providers with a means to check if an 
injured worker is receiving narcotics 
from multiple sources.
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Continued on page 6

prescriptions and turning to less addic-
tive alternatives for pain relief. 

In the past two years, many efforts to 
educate the public have helped. One 
way to reduce the abuse of opioids is 
to remove unused pills from personal 
medicine cabinets. Many opioids are 
finding their ways into schools and 
workplaces from the medicine cabinets 
of family members.

In workplaces where opioids are avail-
able, employees addicted to opioids may 
steal them from patients or smuggle 
drugs out of locked drug cabinets. 

Many county sheriffs’ offices are collec-
tion sites for opioids no longer needed. 
If you have prescription opioids in your 
house, get them out and to a place 
where they can be safely destroyed.

If you are facing a medical procedure for 
which a doctor would prescribe an opi-
oid, talk to your doctor about concerns 
you have, alternatives for you or how to 
transition to another type of painkiller.

The U.S. Department of Health and 
Human Services is fighting the crisis 
by improving access to treatment and 
recovery programs, promoting use of 
overdose-reversing drugs, increasing 
understanding of the epidemic through 
better public health surveillance, sup-
porting cutting-edge research on pain 
and addiction, and advancing better 
practices for pain management.4 

Employers concerned about an em-
ployee’s abuse of painkillers, individuals 
with a loved one in pain and reliant on 
opioids or people concerned about their 
own use of opioids are encouraged to 
call the Employee Assistance Program 
for no-cost, confidential, nonjudgmental 
help. Call 1.800.550.MCIT (6248).

1 Volkow & Collins. All Scientific Hands on Deck to End the Opioid 
Crisis. National Institute on Drug Abuse May 31, 2017. 
2 McCann, B. EAPs and the Opioid Crisis. The Journal of Employee 
Assistance. 2017. 47.3.
3 Muhuri PK, Gfroerer JC, Davies MC. Associations of Nonmedical 
Pain Reliever Use and Initiation of Heroin Use in the United 
States. CBHSQ Data Rev. August 2013.
4  Price, T. Secretary Price Announces HHS Strategy for Fighting 
Opioid Crisis. HHS.gov. April 19, 2017.
Article originally printed in the Sand Paper newsletter, fall 2017. 
Excerpt reprinted with permission. Copyright 2017, Sand Creek.

What constitutes a “meeting “and viola-
tions found in “three or more actions” to 
trigger removal from office under the 
Minnesota Open Meeting Law (OML) 
recently was the subject of a case before 
the Minnesota Court of Appeals. 

In Funk v. City of Victoria, et al, citizens 
filed three separate lawsuits against 
three different council members. The 
case involved numerous allegations of 
OML violations stemming from months 
of meetings and communications includ-
ing full board meetings, committee 
meetings and e-mails. 

The three cases were consolidated into 
one lawsuit. After a trial, the court found 
several intentional violations by several 
of the council members. However, the 
court also found that the council mem-
bers’ participation on the Real Estate 
Committee (REC) did not violate the 
Open Meeting Law. And because the 
cases were consolidated into one, only 
one action had occurred under the OML; 
therefore, the removal provision was not 
triggered. 

The citizens appealed several issues, 
specifically about what constitutes: 
1) a “meeting” under the OML; and 2) 
whether those violations arose from 
“three or more actions” and therefore 
the councilmembers should have been 
removed from office. 

On Nov. 13, 2017, the Minnesota Court of 
Appeals issued an unpublished opinion 
(often used for cases that uphold prior 
decisions).

In the opinion, the court affirmed the 
current application of what constitutes 
three or more actions. The citizens ar-
gued that because they filed three sepa-
rate complaints with the court (which 
were consolidated), those complaints 
should not have been consolidated. 
Rather they should have been consid-

Open Meeting Law Case 
Appealed to Minnesota 
Supreme Court

ered three different actions, thus trigger-
ing the removal provision of the OML. 

The city (and amicus) argued that the 
purpose of requiring separate actions 
was to provide elected officials judicial 
notice of their unlawful behavior and an 
opportunity to correct it before trigger-
ing the drastic measure of removal. Filing 
three separate but almost simultaneous 
actions stemming from the same nucleus 
of facts and involving the individuals did 
not allow that purpose.

The court agreed with the city’s posi-
tion. The court found that only one 
action occurred because the cases were 
consolidated. Furthermore it found that 
consolidation was appropriate because 
the cases involved the same nucleus of 
people and facts. 

Another finding of interest relates to 
whether the city’s REC, which comprised 
only two councilmembers and there-
fore not a quorum, was subject to the 
OML. Plaintiffs argued that the REC was 
subject to the law because the REC acted 
as gatekeepers of information that was 
passed to the full board even if it did not 
have decision-making authority. 

In rejecting the argument, the court 
noted: “Although this argument has 
some appeal under the broad language 
of Moberg, a conclusion that a gathering 
of any non-quorum subset of the council 
is subject to the OML regardless of 
decision-making authority is inconsistent 
with the ultimate holding of Moberg, and 
our application of Moberg in Sovereign.”

As such, the council members’ partici-
pation while serving on the REC did 
not violate the OML. Although this case 
provides some clarification about which 
committees will be subject to the OML, 
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because it is an unpublished opinion, it has less preceden-
tial value. 

The citizens have sought review from the Minnesota Supreme 
Court, and the Court agreed Jan. 24 to review the case.

Elected officials strive to provide transparency and comply 
with the Open Meeting Law. The MCIT Resource “Minnesota 

Open Meeting Law Case Appealed to Minnesota Supreme Court ... continued from page 5

For sheriffs, there is more to run-
ning the county’s law enforcement 
agency than just enforcing laws. 
Sheriffs must manage a workforce 
engaged in specialized community 
service. Co-sponsored by the Min-
nesota Sheriffs’ Association and MCIT, 
“Law Enforcement Liability: Tackling 
Workforce Issues” addresses unique 
issues that sheriffs and their leader-
ship staff encounter when managing 
their workforce. Each session provides 
practical tips to mitigate risks.

Sessions
Managing Your Workforce in a 
Post-Weinstein Environment: Sexual 
harassment claims in the workforce 
continue to dominate the headlines.  
This session gives an overview of the 
applicable laws, when investigations 
are needed and potential legal ac-
tions that can arise from such claims. 
It also addresses the current environ-
ment and what this practically means 
for sheriffs’ offices.

Managing Your Workforce When 
Personal  Communication and 
Professional Obligations Collide: 
Social media, letters to the editor, 
public gatherings are just a few areas 
where employees express themselves. 
Frequently, questions arise regarding 
whether corrective/disciplinary action 
may be taken when those commu-

TRAINING MARCH 14 IN ST. CLOUD

‘Law Enforcement 
Liability: Tackling 
Workforce Issues’

nications affect 
the credibility and 
efficiency of the 
sheriff’s office. This 
session discusses 
the intersection of 
an employees’ right 
to free speech and 
management’s abil-
ity to manage its workforce. It provides 
a framework for addressing future issues 
and/or concerns regarding this topic.

Managing Your Workforce: Whistle-
blowers: Questions arise regarding who 
legally qualifies as a whistleblower and 
to what protections that individual is 
entitled, especially when the whistle-
blower has performance and/or disci-
plinary issues. This session addresses 
various whistleblower laws and offers 
risk management advice when provid-
ing corrective action to an individual 
who is entitled to such protections.

Managing Your Workforce: Jails: Mental 
illness and medical treatment in jails 
continues to be a large exposure for 
sheriffs’ offices. Whether to handle 
medical/mental health care with inter-
nal staff or contracting with a third party 
to handle some of these responsibilities 
is a common issue for jails. This session 
provides an overview of the current 
legal landscape in Minnesota, explains 
some of the pros and cons of each 

option, and gives risk management 
recommendations when contracting 
for these services.

Seminar Details
�� Recommended audience: sheriffs, man-

agement staff in sheriff’s office, county hu-
man resources managers, county attorneys
�� Date: March 14, 9 a.m.-3 p.m. Registration 

begins at 8:30 a.m.
�� Location: Holiday Inn, St. Cloud (75 S.  

37th Ave.)
�� Fee: $65 per person, includes materials, 

lunch and refreshments
�� Register: MCIT.org/training-calendar/
�� Credits: POST and CLE credits will be  

applied for
�� Questions about the seminar: Contact 

MCIT Communications Manager Heather 
Larson-Blakestad at hblakestad@mcit.org or 
1.866.547.6516, ext. 6430
�� Questions about registration: Con-

tact MCIT at register@mcit.org or 
1.866.547.6516.

Open Meeting Law” (available at MCIT.org) provides a good 
refresher for elected officials about the purpose, requirements 
and penalties of the OML. However with changing technology 
and committees, questions arise regarding how or whether 
the OML applies. MCIT strongly recommends that elected 
officials consult with the county attorney or legal counsel as 
those questions arise. 
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By Joe Rieder, MCIT Director of Claims

Spoliation is when evidence is de-
stroyed, lost or altered. It can have a dra-
matic impact on the defense of a lawsuit 
or claim against a member. Spoliation 
does not have to be intentional to occur. 
Simple negligent or accidental spoliation 
of any evidence can cause significant is-
sues in defending a claim and protecting 
the reputation of the member.

Specifically, spoliation of evidence is 
the destruction, loss or alteration of 
evidence involved in a claim that could 
have an impact on a court proceeding, 
such as a lawsuit brought by a party 
against an MCIT member. Some ex-
amples of physical evidence would be 
a chair that collapses resulting in injury, 
plow brackets that break or malfunction 
causing an auto accident, or playground 
equipment that is alleged to have a 
flawed design or construction that 
results in injury to a child. 

Evidence related to an accident, claim 
or lawsuit should be preserved and 
stored in a secure area. Accessibility to it 
should be limited, and the item should 
be clearly identified as to what it relates, 
the date and any other details to help 
identify it later.

Less obvious but equally important 
examples of evidence include paper and 
electronic data or documents, including 
video, voicemail recordings and e-mails 
that might relate to a topic that is the 
subject of a lawsuit.  

Evidence, Credibility Keys to 
Claim Defense
When defending a claim or lawsuit 
brought against an MCIT member, the 
facts of the case are the most impor-
tant factor in evaluating the chances 
of a favorable outcome. MCIT’s claims 
professionals and defense counsel 
work diligently to investigate the facts. 
To carry the most weight in the court-
room, these facts need to be supported 
by evidence. 

Witness credibility is another impor-
tant factor. Both the evidence sup-
porting the facts and the credibility of 
the witnesses can be clearly affected if 
there is any potential for spoliation of 
the evidence. 

Sanctions Can Be Detrimental 
to Case
If a judge determines that any of the evi-
dence is indeed spoliated, he or she may 
impose sanctions against the spoliating 
party. The type of sanction or penalty 
will depend on whether the spoliation 
was intentional or negligent. Any mon-
etary sanctions are not covered by MCIT. 

Although a wide range of sanctions 
may be imposed, one common type 
of sanction imposed on a spoliating 
defendant (as would be the case in 
a lawsuit brought against an MCIT mem-
ber) involves the judge instructing the 
jury it may draw an adverse inference 
against the defendant. This means the 

jury would be instructed that it may pre-
sume that whatever evidence is missing 
or destroyed would have been unfavor-
able to the defendant’s case.   

The defense witnesses’ credibility could 
also be lessened if the defendant is 
found to have destroyed evidence 
crucial to the case. Because many trials 
involving public entities garner media 
attention, news stories that the public 
entity destroyed evidence would also 
likely negatively affect the reputation of 
that public entity. 

Spoliation of evidence could require 
settlement of a case even where exist-
ing (and destroyed evidence) support 
the defense.

Litigation Holds Help Prevent 
Spoliation
To prevent potential evidence from be-
ing destroyed, members should have an 
effective litigation hold process in place.

A litigation hold is a formal process by 
which normal document retention and 
destruction is suspended so data and 
other evidence that might be involved 
in a potential lawsuit is identified and 
preserved. In the most basic terms, it 
is a written notice to employees and 
individuals under one’s direction and 
control that they may not destroy any 
documents, videos, property, etc. re-
lated to a certain issue.

Such evidence could include electronic 
data, such as video from dash-cams, 
jails or other premises. Often these 
videos are set to save for only a pre-
scribed period before they are erased 
or recorded over. Likewise, e-mails that 
might be relevant to a claim or lawsuit 
might be set to delete after a certain 
length of time. For more details about 
litigation holds, see MCIT Resources 
“Whys and Hows of Litigation Holds” 
and “Sample Litigation Hold Letter” in 
the Resource Library at MCIT.org.

Members are encouraged to consult 
with their legal counsel for information 
about litigation holds and other best 
practices that can help prevent spolia-
tion of evidence issues from arising in a 
future lawsuit.

You Should Care About 
Spoliation of Evidence
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Recordings of all 2018 MCIT Coverage Review 
webinars (broadcast in January) are available for 
viewing on demand at MCIT.org/coverage-reviews/. 
Members are encouraged to view these, as they 
address key areas of coverage and enhancements 
effective this year. 

The primary contact or designee for each county 
member must sign a form acknowledging he or 
she understands MCIT coverage and that MCIT has 
provided opportunities to learn about coverage. 
MCIT encourages county members to have their 
administrator/coordinator, auditor, commissioners, 
attorney, risk manager and anyone else who deals 
with MCIT coverage watch the webinar.

Soil and water conservation districts and agricul-
tural societies do not need to return the participa-
tion form but are encouraged to view the specific 
webinar created for their type of organization. These include 
coverage information that is tailored to the particular exposures 
of these organizations and are suited for those who deal with 
MCIT coverage.

Members can access recordings of the webinars once they are 
logged in to the MCIT website. A copy of the Coverage Review 

Coverage Reviews Available on Demand

booklet and webinar slides are available for download from 
the site. Members should have the booklet/slides with them 
while viewing the webinar.

After watching the coverage review(s), members may address 
questions to their MCIT risk management consultant toll-free 
at 1.866.547.6516.


