
IMMUNITY DEFENSES FOR PARK AND 
RECREATION OPERATIONS

Park and recreation areas, by virtue of the activities they attract, tend 

to foster claims against the municipalities that own them. Individuals 

injured while frequenting your organization’s park or recreation 

area may look to the organization for payment of their damages. 

Defending these claims involves the application of several common 

law and statutory defenses, including several immunity arguments. 

Counties and other MCIT members are municipalities within the 

meaning of Minnesota Statutes Chapter 466. Tort liability is limited 

and in certain situations is completely eliminated as a result of the 

immunities set forth in the law. At least two statutory immunities 

may protect your organization from liability when confronted with 

a claim by a park or recreation area user: “park and recreation 

immunity” and “unimproved property immunity.”
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IMMUNITY DEFENSES
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PARKS AND RECREATION IMMUNITY
The Park and Recreation Immunity (Minnesota, 

Statutes, Section 466.03, subdivision 6e) provides that 

a municipality is immune from liability for:

[a]ny claim based upon the construction, operation, or 

maintenance of any property owned or leased by the 

municipality [county] that is intended or permitted to be used 

as a park, as an open area for recreational purposes, or for the 

provision of recreational services, or from any claim based on 

the clearing of land, removal of refuse, and creation of trails 

or paths without artificial surfaces, if the claim arises from a 

loss incurred by a user of the park and recreational property 

or services. Nothing in this subdivision limits the liability of 

a municipality for conduct that would entitle a trespasser 

to damages against a private person, except as provided in 

subdivision 23.1

Essentially, this statute provides that park users are to 

be treated with the same standard of care applicable 

to trespassers. The trespasser standard of care (from 

Restatement (Second) of Torts § 335) is as follows. 

A possessor of land (e.g., your organization) is subject 

to liability for bodily harm caused by an artificial 

condition on the land, if the condition:

  is one that your organization has created or 
maintains; and

  is, to the organization’s knowledge, likely to 
cause death or serious bodily harm to such 
trespassers; and

  is of such a nature that the landowner has reason to 
believe such trespassers will not discover it; and

  your organization has failed to exercise reasonable 

care to warn of the risk involved.

The injured party has the burden of presenting specific 

facts to overcome each element of this immunity 

defense. The following is a discussion of each element.

Element 1: An Artificial Condition That Is Either Created or 
Maintained by the Park Owner
Most parks contain artificial conditions that are either 

created by the park owner during the improvement 

of the property or by prior owners. Provided the 

alleged incidents occur in the general vicinity of 

improvements on the property, it is likely that the 

claimant will satisfy the first element unless your 

organization can demonstrate that the particular 

condition duplicates nature. 

A rationale for these decisions is that natural 

conditions are to be expected in a recreational area, 

and the owner should not be required to patrol the 

area or to make it safe for those who enter upon it.2 

Examples of artificial conditions that were found to 

duplicate nature:

  An artificial swimming pond that was created 
to be similar to the natural surroundings (a lake 
was nearby). 

  An altered ski slope with a sideward slope where 
the terrain duplicates nature.

  A man-made hole approximately 2.5 feet deep. The 
natural terrain in the area had many holes that were 
similar in depth.

Element 2: To the Park Owner’s Knowledge, the Artificial 
Condition Is Likely to Cause Death or Serious Bodily Harm
This element has two parts. First, the owner must 

have actual knowledge of the dangerous condition; 

potential for harm is insufficient. Actual knowledge 

can come from complaints, personal observation or 

prior activities on the property resulting in the same or 

similar claims of injury or harm.

Examples:

  No actual knowledge when there were no prior 
reported injuries involving a ladder (plaintiff 
slipped off ladder) and others had used the ladder 
without incident the same evening.

  No actual knowledge found where a tree branch fell 
and injured a child—park employees had inspected 
the tree the day before the injury and the tree 
appeared healthy.

  No actual knowledge of unreasonable risk of 
death or serious bodily harm where city had 
received no prior complaints about a hockey rink 
and a safety inspection by a private firm did not 
indicate problems.

  No actual knowledge of any danger for the 
condition of a pitching machine L-screen where the 
record was void of any complaints, requests for 
repair or requests to replace the L-screen.

  No actual knowledge that a temporary fence 
on a sledding hill would cause death or serious 
bodily harm—the fact that death or serious bodily 
harm might be possible is not the same standard 
as actual knowledge that it is likely to cause 
bodily harm.

  Actual knowledge found regarding a dangerous 
step, where city had notice of approximately a 
dozen people falling using the steps.
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The second part of this element is whether the 

condition is likely to cause death or serious bodily 

harm. These conditions must be likely to cause 

serious bodily harm, not that serious bodily injury 

might result. 

Element 3: The Artificial Condition Is of Such a Nature That 
the Owner Has Reason to Believe Such Trespassers Will 
Not Discover It
The issue is not whether the injured person actually 

saw the hazard, but whether the hazard would 

have been visible to someone paying attention to 

conditions on the land.3 When a brief inspection (by 

the trespasser) would have revealed the condition, it is 

not concealed.4 Trespassers are required to be alert to 

conditions existing on the land. 

Examples:

A barrel on a ski hill was not hidden, because a 
large portion of the barrel and its yellow tape 
were visible.

Black tape on a green tennis court was deemed 
visible—owner had reason to believe players would 
discover tape, and the tennis player testified he 
noticed the tape prior to slipping and falling on it.

Vertical drop in dirt hill was not hidden because 
brief inspection would have revealed it.

No undiscoverable danger where plaintiff was 
injured while attending a car race; testified he 
was 15-20 feet away from yellow tape that kept 
spectators from going closer to the track.

Danger of water relative to swimming remains  
the same despite the fact that water was turbid 
and opaque.

Condition of L-screen on pitching machine was not 
hidden, where the netting had a number of holes 
that would allow a baseball to pass through was 
clearly visible.

Condition of changing surface on path and a sharp 
curve were hidden conditions when concealed by 
the presence of a stage.

Maintenance truck parked on a bike path was 
a hidden danger because it was not a normal 
condition on the path and was neither a predictable 
nor obvious danger. 

Element 4: The Possessor Has Failed to Exercise 
Reasonable Care to Warn of the Risk Involved
This is the one element that is in the sole control of 

the landowner. Your organization can greatly reduce 

or eliminate the potential for claims by simply posting 

appropriate signs warning of potential danger and 

enforcing the rules regarding use in the park. The 

adequacies of the warnings may be the subject of 

debate between your organization and an injured park 

user. Nevertheless, posting signs and advising park 

users of the areas where they should pay particular 

attention will likely only work to the advantage of your 

organization’s defense of a claim.

Whether park users heed the warnings is beyond your 

control. If you become aware that park users are not 

heeding warnings, the violations should be dealt with 

pursuant to park policies. 

Example: If swimming is banned in a particular area 

of the park and park employees see people swimming 

there, employees should take steps to stop the activity. 

Park users should be advised to leave the area and 

return to the designated swimming area. Tolerance 

of known violations of park rules will undermine the 

ability subsequently to rely on the rules as defenses to 

claims of injury or damage.

BEACH AND POOL EQUIPMENT
Due to unique exposures of beach and pool equipment, 

the Minnesota Legislature enacted a specific immunity 

in Minnesota Statutes, Section 466.03, subdivision 6f 

that states:

(a) Subject to paragraphs (b) and (c), any claim based upon

an injury arising out of the use by any person of a diving board, 

diving platform, diving raft, water slide, nonwater slide, 
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or dock installed at a beach or swimming pool owned, leased, 

or operated by a municipality other than a school district, if the 

injury occurred when the beach or swimming pool was closed 

as indicated by a sign posted at the beach or pool.

(b) A municipality has a duty to use reasonable care to warn

trespassers of any danger or risk involved with the use of

beach or pool equipment described in paragraph (a) if the

municipality:

(1) knows or has reason to know that trespassers regularly

use certain portions of the beach or pool equipment;

(2) installs, operates, or maintains the equipment in a way

known as likely to cause death or serious bodily harm; and

(3) has reason to believe trespassers would not discover

the risks involved in the use of the equipment.

The requirements of this paragraph do not apply if a trespasser 

knows or has reason to know of the condition of the equipment 

and the risk involved in its use.

(c) Nothing in this subdivision limits the liability of a

municipality for conduct that would entitle trespassing children

to damages against a private person.

CHILD TRESPASSER STANDARD
In a few cases involving children, courts have applied 

the more rigorous child trespasser standard of care.5 

That standard is as follows.

A possessor of land is subject to liability for physical 

harm to children trespassing thereon caused by 

artificial conditions if:

the place where the condition exists is one upon 
which the landowner knows or has reason to know 
that children are likely to trespass; and

the condition is one of which the landowner knows 
or has reason to know and which it realizes or 
should realize will involve an unreasonable risk of 
death or serious bodily harm to such children; and

the children because of their youth do not discover 
the condition or realize the risk involved in 
intermeddling with it or in coming within the area 
made dangerous by it; and

the utility to the landowner of maintaining the 
condition and the burden of eliminating the danger 
are slight as compared to the risk to children 
involved; and 

the landowner fails to exercise reasonable care  
to eliminate the danger or otherwise to protect 
the children.

The child trespasser standard does not automatically 

apply to all cases involving children, rather courts 

look at the facts of a particular case, such as the type 

of recreational area and type of activity involved. 

Generally, the child trespasser standard does not apply 

to situations that “may reasonably be expected to be 

understood and appreciated by any child of an age to 

be allowed at large.”6 

WHAT IS A RECREATIONAL AREA?
You should be mindful that individuals attempting to 

overcome park and recreation immunity may assert 

that the property was not in fact recreational property. 

For example, a city was denied recreational immunity 

when an individual fell on a boulevard adjacent to a 

ball park. The city argued that the boulevard was part 

of the property dedicated to use as a stadium. The 

court disagreed because the record was void of any 

evidence that the boulevard was in fact part of the 

recreational property.7 

Courts have been clear that when looking at 

recreational property, they examine the property and 

its buildings and accessory fixtures. The question 

will be whether property as a whole was recreational 

and whether the area at issue facilitated the use of 

recreational property. 
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Examples:

A golf clubhouse was recreational property because 
it was part of the same property as the golf course, 
provided services related to the golf course and 
facilitated the use of the course.

The roof of a sports facility was recreational 
property because the building was used for a 
recreational purpose.

Batting cage facilities are recreational property 
because they facilitate the use of the recreational 
baseball field properties.

A tractor-trailer at a county fairground was included 
in the definition of recreational property.

A paddleboat operation that was part of a 
park’s amenities was included as part of 
recreational property.

A sewer pond site used for mud bog races was 
a recreational area even though the city did not 
dedicate or specifically designate the sewer pond 
as a recreational site because the races themselves 
were recreational in nature.

A recreational area of a correctional facility was 
not recreational property. The primary intended 
function of the property as a whole was to detain 
and confine inmates.

If private independent contractors operate a 

certain portion of the park operation, the private 

operator may not be entitled to park and recreation 

immunity. For example, a private contractor operated 

a golf clubhouse facility on property owned by a 

municipality. The individual had considerable latitude 

with regard to concession operations, operation of pro-

shop facilities and day-to-day golf course operations. 

He retained 100 percent of the commissions from 

concessions, rental revenues, pro-shop revenues and 

golf lesson revenues. He purchased all inventory and 

was responsible for hiring, training, scheduling and 

supervising golf-course personnel.8 The court found 

that he was an independent contractor and not an 

agent of the city and, therefore, would not be entitled 

to come under the protection of the municipality’s 

park and recreation immunity.9

WHAT IS A RECREATIONAL ACTIVITY?
Another argument posed to overcome park and 

recreation immunity is that the activity is not a 

recreational activity. For example: 

An individual attending a track and field event as a 
spectator argued that the activity was educational, 
not recreational. The court disagreed.10

Park and recreation immunity applied to a caterer 
injured while using the kitchen at a center used for 
recreational, social and community services.11

UNIMPROVED PROPERTY IMMUNITY
Another immunity that may apply to park land is 

referred to as unimproved property immunity. It is 

common for land to be used for recreational activities, 

whether specifically designated for such use or not. 

Minnesota Statutes, Section 466.03, subdivisions 6b 

and 13 state that a municipality is immune from 

liability for:

any claim based upon the condition of unimproved real 

property owned by the municipality, which means land 

that the municipality has not improved, land that is owned 

or administered by the municipality that contains idle or 

abandoned mine pits or shafts, and appurtenances, fixtures 

and attachments to the land that the municipality has neither 

affixed nor improved.

The unimproved property immunity can only be 

applied to those areas that members own but have 

not developed, changed or enhanced. The immunity 

would have limited application to member parks where 

changes and improvements have been made, including 

the construction of user facilities, paths or trails. 

Although this immunity might not apply to the entire 

park, it is possible the immunity could be applied to 

certain sections or areas of the park that have not been 

subject to improvements by your organization.

For example, if there is a portion of the park property 

that has not been improved or changed by your 

organization, you could make the argument that 

it is unimproved property, and your organization 

is, therefore, entitled to this immunity. This 

position would be bolstered by signage stating 

this area is unimproved and may be dangerous. 

The appropriateness of such an argument and the 

likelihood of its success, however, depend on the 

particular facts and circumstances of the case. 

Example: A series of bike paths existed in a park area 

that used to be part of a railroad yard. After 
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purchasing the property, the county cleared away 

some of the railroad buildings, but left a loading dock, 

which rendered the property improved such that the 

immunity did not apply.12 

MANAGE RISKS WITH FORETHOUGHT
Your organization’s park and recreation areas are 

valuable and precious resources to your region. It 

is not possible to eliminate completely all claims of 

injury and harm that may result from activities in 

such areas. However, as long as your organization 

adopts and enforces appropriate rules, the ability to 

provide an effective defense of claims arising from 

activities in a park and recreation area is significantly 

increased. 

The application of the various common law and 

statutory immunities will depend on the particular 

facts and circumstances of the case, as well as the case 

law on the subject. 
1 Subdivision 23 applies to recreational facilities and activities at 
schools and states that nothing in this subdivision: 1) limits the 
liability of a school district for conduct that would entitle a trespasser 
to damages against a private person; or 2) reduces any existing duty 
owed by the school district.

2 Green Glo-Turf Farms, Inc. v. State, 347 N.W.2d 491, 494-95  
(Minn. 1984).

3Steinke v. City of Andover, 525 N.W.2d 173, 177 (Minn. 1994).

4Johnson v. State, 478 N.W.2d 768 (Minn. Ct. App. 1991).

5From Restatement (Second) of Torts § 339.

6 Sirek v. State, Dep’t of Natural Resources, 496 N.W.2d 807, 811 Minn. 
1993 (quoting Restatement (Second) of Torts §339 (adult trespasser 
standard applied to child crossing busy road with parents at a state 
park)). See generally, Habeck v. Ouverson, 669 N.W. 2d 907 (Minn. Ct. 

STATUTORY AND OFFICIAL IMMUNITIES MAY APPLY 

Statutory Immunity
Statutory immunity is provided for in Minnesota 

Statutes, Section 466.03, Subdivision 6. It is a general 

immunity that states that municipalities are immune 

from claims “based upon the performance or the 

failure to exercise or perform a discretionary function 

or duty, whether or not the discretion is abused.” 

Statutory immunity can potentially be applied to 

a wide variety of government conduct and is not 

particularly limited to park and recreation areas. 

In determining whether the general statutory 

immunity applies, the precise governmental 

conduct in question must be examined. “Planning-

level” conduct is protected by statutory immunity. 

Planning-level conduct includes public policy 

questions that require an evaluation or balancing of 

factors including the financial, political, economic 

and social effects of a proposed plan or policy. 

“Operational-level” conduct is not protected by 

statutory immunity. Operational-level conduct 

involves decisions relating to the government’s 

day-to-day operations.* The application of statutory 

immunity should always be considered when 

evaluating potential liability for your organization 

and its employees. 

 

Official Immunity 
Official immunity is provided to municipalities 

(counties) and their employees by case law. Official 

immunity provides that public officials charged by 

law with duties that call for the exercise of judgment 

or discretion are not personally liable to an individual 

for damages unless the official is guilty of a willful or 

malicious wrong.** 

Official immunity can potentially be applied to all 

government conduct and is not particularly limited 

to park and recreation areas. The doctrine, however, 

should always be considered when evaluating 

potential liability for your organization and its 

employees. 

For example, a city’s decision to close a sledding 

hill was protected by official immunity where an 

employee exercised professional judgment in making 

the decision when the conditions required and how 

to close the hill.*** 

* Steinke v. City of Andover, 525 N.W.2d 173, 175 (Minn. 1994); Fisher 
v. County of Rock, 596 N.W.2d 646, 652 (Minn. 1999); Holmquist v. 
State, 425 N.W.2d 230, 234 (Minn. 1998)

**Elwood v. County of Rice, 423 N.W.2d 671, 677 (Minn. 1988).

***Mertz v. City of Eden Prairie, 1997 WL 435881 (Minn. App. 1997).
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App. 2003) rev. den. Dec. 23, 2003 (child trespasser standard applied 
to child riding a hay wagon at a county fair); but see, Stiele v. City 
of Crystal, 646 N.W.2d 251 (Minn. Ct. App. 2002)(adult trespasser 
standard applied to 11-year-old who jumped off a post and injured 
herself at a park); S.M.R. v. City of Inver Grove Heights, 2000 WL 
385497, (Minn. Ct. App. 2000)(adult trespasser applied to a 12-year-
old riding a bike through an undeveloped part of the city and lodged 
bicycle’s front tire in a drainage grate).

7See Dickhudt v. City of St. Paul, 2009 WL 1920818 (Minn. App. 2009).

8 Unzen v. City of Duluth, 683 N.W.2d 875 (Minn. Ct. App. 2004) rev. 
den. Oct. 27, 2004.

9Id.

10See Linton v. ISD No. 196, 1996 WL 104745 (Minn. Ct. App. 1996).

11 Hinnenkamp v. City of Columbia Heights, 2002 WL 233824 (Minn. 
Ct. App. 2002).

12 See Angell v. Hennepin County Regional Rail Authority, 578 N.W.2d 
343 (Minn. 1998).

Resource
“Governmental Immunities” MCIT Resource

This manual is intended for general information purposes only and should not be construed as legal or coverage advice on any specific matter. 
The appropriate experts should be consulted when making decisions regarding the information provided in this guide.

This resource contains references to various Internet sites. MCIT does not take responsibility for the information or content contained in those 
sites, nor does it exercise any control thereof. Questions concerning this guide should be directed to the MCIT Risk Control Manager at 
1.866.547.6516.
Minnesota Counties Intergovernmental Trust, 100 Empire Dr., Suite 100, St. Paul, MN 55103-1885
www.MCIT.org
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