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In responding to demands for expanded services, new mandates and financial limitations, government 
entities look to a variety of methods to deliver services. This may involve sharing employees and/or 
contracting employment services with another government entity, including joint powers entities. Some 
examples: one government entity enters into a contract for another entity’s services; two entities employ the 
same individual for separate part-time employment; a joint powers board contracts with one of its members 
for some services. 
 
Benefits and risks exist with the different types of arrangements. It is important for employers to identify the 
most common risks when the employment relationship is not clearly defined and to manage those risks.  
 

Potential Liability Arising out of a Joint Employer 
Relationship  
When the employment relationship is not clearly defined, liability issues may raise questions as to who is the 
employer and impute potential liability to more than one organization, i.e., both organizations could be sued 
and potentially held liable for an employee’s/contractor’s tortious conduct. Common causes of actions alleged 
are1 noted below. 
 
Negligent2 hiring—Employer will be liable for employee’s conduct if: 
• it is reasonably foreseeable that an employee was unfit for employment;  
• it is reasonably foreseeable that physical injury would occur; and 
• the employer’s breach of the duty to make reasonable inquiry was the proximate cause of the injury. 

 
Example: SWCD A hires X as an employee. SWCD B contracts with SWCD A for X’s services. Both entities are involved in the hiring process. X was 
terminated from his prior employer due to assaulting a customer during working hours. Neither X’s references were checked nor his prior employer 
contacted. X assaults a customer while performing work for SWCD B. Whether successful or not, the plaintiff may look to both SWCDs for damages 
because both were involved in the hiring process.  

 
Negligent supervision—Employer will be liable for the employee’s conduct if the: 

                                                 
1 For more detailed information regarding these causes of action, see the MCIT Resource “Common Employment Claims and Related 
Laws.”  
2 To succeed on any claim based on negligence, plaintiff must show employer owed a duty to plaintiff; plaintiff was injured and that 
injury was caused by breach of duty 
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• employee’s conduct is foreseeable. 
• employer failed to exercise ordinary care when supervising the employee. 
• conduct was within the employee’s scope of employment. 
 
A claim of negligent supervision must involve an allegation of physical injury. 

 
Example: Z is an employee of County A. County B contracts with County A for services that Z provides. Z is under a performance 
improvement plan by County A for failing to identify critical incidents when a child should be placed in emergency protective custody. 
County A is responsible for training and discipline, but County B is responsible for day-to-day supervision.  
 
Part of the plan requires Z’s supervisor at County B to review all of Z’s placement determinations. Z’s supervisor at County B has his own 
performance issues and grows tired of “babysitting” Z and fails to follow through with this directive.  
 
A critical complaint comes through. Z fails to take any action regarding the complaint. The child is later found to be severely beaten and 
molested by her custodial parents. Whether successful or not, the plaintiff may look to both counties for damages because both had 
involvement in supervision and training. 
 
Negligent Retention—Employer will be liable for the employee’s negligent conduct if: 
• during the course of employment, the employer becomes aware or should have become aware of 

problems with an employee that indicated his or her unfitness; and 
• the employer fails to take corrective action, such as investigating, discharge or reassignment 

 
Example: Y is an employee of County A. SWCD B contracts with County A for services, which Y provides. County A is responsible for overall training 
and management of Y. SWCD B supervises Y while she is performing duties there. Y is a single employee and often seeks to meet her future boyfriends 
from people she meets through her employment with County A and duties at SWCD B.  
 
Clients have complained to County A about Y’s conduct, including the fact that Y can be inappropriate with hugging and questionable touching in the 
workplace. County A does nothing but inform SWCD B, that also does nothing. One day while working at SWCD B, Y kisses a client. Whether 
successful or not, the plaintiff may look to both entities for damages because both had involvement in supervision and training and 
could arguably have input or control over investigation, discharge or reassignment. 

 

Who Is the Employer? 
To better understand how sharing an employee or contracting employment services may create dual 
employer situations in other areas of liability, it is helpful to look at the legal standard the courts employ. The 
standard differs based on the statute or law allegedly violated. 
 
Federal Fair Labor Standards Act of 1983 (FLSA) (29 U.S.C. Ch. 8) 
Improperly classifying an employee could create unanticipated wage and hour and tax issues for an entity. 
The federal Fair Labor Standards Act places responsibilities on employers regarding pay (including overtime 
pay) and record keeping. By failing to classify employees properly as exempt (salary) versus nonexempt 
(hourly) or to classify contractors as employees when required, employers may find themselves embroiled in a 
time-consuming and financial headache. Along with FLSA concerns, failure to classify individuals properly as 
employees may have an organization dealing with unplanned IRS issues with Social Security and federal wage 
taxes. 
 
The FLSA may be implicated when an employee is classified as a part-time employee for two different 
employers. Assume the employee works more than 40 hours for the two employers. If he or she is, in fact, a 
part-time employee of both, no overtime pay is warranted. However, assume that when looking at the facts, 
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questions arise as to whether the two employers are really acting as one employer. In that case, the failure to 
pay overtime may create liability under the FLSA. The employers may also have to pay penalties and fines for 
failure to keep accurate pay records, etc. 
 
To determine whether a dual employer situation exists, the court analyzes based on all facts whether the two 
employers are completely disassociated; and whether all the work during the work week for both the 
employers is considered as one employment. 
 
The court may analyze the factors such as whether: 
• there is an arrangement between employers to share an employee’s services or to interchange employees; 
• one employer acts directly or indirectly in the interest of the other employer in relation to the employee; or 
• the employers are not completely disassociated with respect to the employee’s employment and may be 

deemed to share control of the employee, directly or indirectly, because one employer controls, is 
controlled by or is under common control with the other employer.  

 
In the context of sharing employees, entities should analyze the situation to ensure that a “joint employer” 
situation does not exist. If audited, the enforcement agency not only looks at any agreements between the 
parties, but also how the parties actually operate. As with other liability situations, the more control each party 
has over the employment relationship, the greater the chance that a joint employer situation may exist. 
 
Discrimination (Title VII and the Minnesota Human Rights Act (MHRA)) 
Federal and state law prohibits discrimination in employment and the provision of government services based 
on an individual’s protected class status. Government entities find themselves defending claims of 
discrimination by employees, citizens receiving/applying for services or jail inmates. The general allegation is 
typically that an individual is being treated discriminatorily due to a protected class (e.g, age, sex, race, etc.). 
There may be times when the claimant made allegations against multiple entities. For example, if county A 
assists SWCD B during the hiring process, both entities may be accused of discriminatory hiring practices. 
 
Two entities may be treated as an individual’s employers under Title VII and/or the MHRA3, where the entities 
are determined to be a single integrated employer or a joint employer. (Johns v. Harborage I, LTD, 585 N.W.2d 
853, 858 (Minn. App. 1998) citing Equal Employment Opportunity Comm’n v. Wooster Brush Co., 727 F.2d 566, 
571 (6th Cir. 1984)). 
 
The factors to be looked at are whether there is an interrelation of operations, common management, 
centralized control of labor relations, and common ownership or financial control. (Id. (citing Baker v. Stuart 
Broad Co., 560 F.2d 389, 392 (8th Cir. 1977))). Not all four factors need to be present, and the factor of 
centralized control of labor relations is the most important.  
 
Under either theory of the joint employer approach, courts and the EEOC analyze whether the entities share or 
co-determine those matters governing the essential terms and conditions of employment. In other words, 
courts look to whether both entities exercise significant control over the same employees. The greater the 
involvement of multiple entities in employment decision-making situations, the greater the likelihood that 
joint employer liability may be found.  
 
Family and Medical Leave Act (FMLA)  

                                                 
3 Minnesota courts have recognized that principles developed in federal Title VII cases are instructive and may be applied when 
interpreting the MHRA. Johns v Harborage I, LTD, 585 N.W.2d 853 (Minn. App. 1998). 
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FMLA allows eligible employees time off for their own or a family member’s serious health condition. It also 
permits leave for certain military-related needs. It has notice requirements and prohibits interference with 
those rights. It also prohibits retaliation against employees who exercise their rights under the law.  

The FMLA regulations provide guidance on “who is the employer” 825.108 states (c)(1): 
A State or a political subdivision of a State constitutes a single public agency and, therefore, a single employer 
for purposes of determining employee eligibility. For example, a State is a single employer; a county is a single 
employer; a city or town is a single employer. Whether two agencies of the same State or local government 
constitute the same public agency can only be determined on a case-by-case basis. One factor that would 
support a conclusion that two agencies are separate is whether they are treated separately for statistical 
purposes in the Census of Governments issued by the Bureau of the Census, U.S. Department of Commerce. 

 
There may be times when an employee argues that two government entities should be considered a joint 
employer. If the law is unclear as to an entity’s independent status, the court will likely analyze whether based 
on the relationship viewed in its totality: 
• there is an arrangement between employers to share an employee’s services or to interchange employees; 
• one employer acts directly or indirectly in the interest of the other employer in relation to the employee; or 
• the employers are not completely disassociated with respect to the employee’s employment and may be 

deemed to share control of the employee, directly or indirectly, because one employer controls, is 
controlled by or is under common control with the other employer.  

 
Again, in those cases the more two employers jointly direct an employee’s activities and terms of conditions of 
employment, the greater likelihood that a joint employer relationship may be found and both entities could 
have notice and leave requirements under the FLMA. (29 C.F.R. 825.106) 
 
Violations of state and federal laws may result in damages, penalties and fines, some of which may not be covered by MCIT. 
 
Workers’ Compensation and Joint Employer Liability 
Joint employees are protected by each employer’s workers’ compensation coverage if they are injured during 
the course of providing services for the combined employers. In turn, each employer has joint and several 
liability for all joint employees when injured during the course of their employment. In cases where only one 
employer has coverage and the other is uninsured, the employer with coverage will be solely responsible for 
the injury.  
 
To avoid problems related to workers’ compensation coverage with a joint employee, MCIT recommends that 
the roles and responsibilities of each employer be included in any agreements or contracts that involve the 
use of joint employees. These agreements should either select a single entity to provide coverage or a cost- 
sharing method whereby all employers contribute a specific portion of the costs and one single entity controls 
the direction and management of any claims that are filed. This type of clarity helps prevent litigation 
between the two employers and returns the focus to managing the claims.  
 

Issues to Consider When Contracting Services 
 

To limit liability and potential future confusion, parties that are contracting employment services or “sharing” 
an employee with another entity should consider the following factors. 
 
Who Will Have Control over Hiring, Firing and Performance Management of the 
Employee? 
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One entity should have control over all of these items. If the employer contracts the employee’s services to 
another entity and the other entity has issues with the employee’s performance, the issue is one of contract 
management, not performance management/discipline. As stated previously, the more the various entities 
both direct and control a single employment-related matter, the more likely it may be that a court will find a 
joint employer situation. 
 
Example: A county provides all services for the local SWCD. The county board should enter into an agreement with the SWCD board for the scope of 
services. If the SWCD board is unhappy with the performance of an employee, it should discuss with the county the reasons it feels the contract terms 
are not being met. It should be up to the county board to discuss with its employee the expectations and how the contract requirements need to be 
met. Because the county controls the employee, the county should hold harmless and indemnify the SWCD for its work and build into the contract the 
cost of that risk. 
 
Minnesota Government Data Practices Act 
When one government entity contracts with another government entity for services or otherwise works 
collaboratively, special consideration should be given to the sharing of data. Specifically, what is permissible 
under current law and the necessary safeguards to ensure that an unauthorized sharing of data does not 
occur.  
 
Dissemination of government data is governed by Minnesota Statutes Chapter 13, the Minnesota Government 
Data Practices Act. When data is classified as not public, it may only be shared with the subject of the data and 
those within the government entity whose job responsibilities reasonably require access to the data. Sharing 
not public data between two separate government entities is permissible when authorized by law or the 
subject of the data has signed a valid release.  
 
Who Will Be Responsible if a Lawsuit Is Brought Alleging Misconduct by that 
Employee? 
Contracts should allocate liability to the parties because there is no statutory formula that automatically 
allocates it. A government entity’s liability for contracted services should be reduced generally in direct 
proportion to the increase in liability assumed by another government entity. Even if the entities agree that 
total liability for services is assumed by one, the other party will most likely be a named party to any suit 
arising out of the services performed within its boundaries. Therefore, the contract should also state that the 
performer of the services will defend, indemnify and hold harmless the receiver of services for any lawsuit 
arising from the performer’s actions. 
 
Example: An employee filed a claim with the EEOC alleging sexual harassment against her employer (a JPE) and a county. The employee worked for 
a JPE, but the county Human Resources office had advised the employee regarding how to report the claim, etc. The county Human Resources office 
also assisted the JPE with the investigation and other general HR functions. Because of these facts, the EEOC brought many employees of the county 
into the investigation and discovery process. The county could not be dismissed from the lawsuit automatically even though it was not the employer.  
 

Issues to Consider When Forming a Joint Powers Entity 
 

Hold Harmless and Indemnification 
When a joint powers entity is created and has its own employees, it should have its own personnel policies. 
Issues regarding “who is the employer” should be addressed.  
 
The joint powers agreement should specify that nothing in the agreement should be construed as a waiver of 
any municipal tort liability limits, governmental immunities or defenses. Note: The legislative changes to 
Minnesota Statutes, Section 471.59 in 2006 made it clear that entities participating in joint powers endeavors 
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shall be considered a single governmental unit for liability purposes, regardless of the number of entities 
involved. 
 
The joint powers agreement should also be clear about how the members will handle damage awards above 
or outside of the applicable coverage carried by the other party if one member is self-insured. This is 
particularly important with regard to a separate joint powers entity that has agreed to be responsible for the 
liability exposures of the participating member.  
 
Members should decide in advance how any noncovered costs (i.e., deductible, damages in excess of tort 
caps, expenses that exceed coverage) will be funded by the participating agencies.  
 
Sample language for Indemnification and Hold Harmless clauses for joint powers entity: 
The joint powers entity shall be considered a separate and distinct public entity to which the parties have transferred all responsibility and control for 
actions taken pursuant to this Agreement. Joint powers entity shall comply with all laws and rules that govern a public entity in the State of 
Minnesota and shall be entitled to the protections of Minnesota Statutes Chapter 466. 
 
The joint powers entity shall fully defend, indemnify and hold harmless the Parties against all claims, losses, liability, suits, judgments, costs and 
expenses by reason of the action or inaction of the board and/or employees and/or agents of the joint powers entity. This Agreement to indemnify 
and hold harmless does not constitute a waiver by any participant of limitations on liability provided under Minnesota Statutes, Section 466.04. 
 
To the full extent permitted by law, actions by the parties pursuant to this Agreement are intended to be and shall be construed as a “cooperative 
activity,” and it is the intent of the parties that they shall be deemed a “single governmental unit” for the purposes of liability, all as set forth in 
Minnesota Statutes, Section 471.59, Subd. 1a(a); provided further that for purposes of Section 471.59, each party to this Agreement expressly declines 
responsibility for the acts or omissions of the other party. 
 
The Parties of this Agreement are not liable for the acts or omissions of the other participants to this Agreement except to the extent to which they 
have agreed in writing to be responsible for the acts or omissions of the other parties. 
 
Serving as Fiscal Agent 
An area of concern is the provision of fiscal agent services without a separate contract for services. The duties 
performed by the fiscal agent look like duties performed by the “employer,” such as, payroll, supervision of 
programs or employees, policies related to personnel practices. A contract for fiscal agent services should 
provide the fiscal duties that will be carried out without crossing over the boundary into employment 
relationship.  
 
Example: In the Bushard v. ISD , 2001 WL 32805( Minn. App. 2001) case, an employee of a collaborative sued 
the school district, a member of the collaborative who served as the fiscal agent, for breach of employment contract and retaliatory discharge. The 
school district’s duties included hiring and supervising the collaborative’s staff pursuant to the school district’s personnel policies and procedures.  
 
The lower court determined that the school district, not the collaborative, was the employer. The court found it significant that the collaborative 
employees were hired and supervised according to the school district’s personnel policies and procedures. Additionally, the fact that the collaborative 
employees received their paychecks and benefits through the school district was deemed to be evidence of the employment relationship.  
 
Also, an employee of the school district evaluated the plaintiff’s work, suggesting an employer-employee relationship.4  

                                                 
4 The court’s determination that the school district was the plaintiff’s employer resulted in the dismissal of the claims because the 
employee failed to challenge the termination by a writ of certiorari (required by public employees). The determination that the school 
district was the employer also resulted in the dismissal of the claims against the individual defendant because an agent of the school 
district could not be held liable for tortious interference with a contract because a party cannot interfere with its own contract. 
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It is common that one of the JPE members will provide services to the JPE. How these services are provided 
may raise questions of dual employment. As listed previously, whether a joint employment situation exists will 
depend on the facts of each case. 
 

Risk Management Recommendations 
 

• Have a written agreement that clearly defines the roles and responsibilities of each party. Identify who is 
the employer. 

• Avoid sharing duties related to personnel administration, i.e. hiring, payroll, labor contract administration, 
etc., among the separate entities. 

• Have indemnification clauses for any liability arising out of any function for which the other party is 
reasonably or contractually responsible. Do not have one entity supervise and direct employees of 
another entity. 

• For joint powers entities: 
o Maintain and manage assets and accounts of the joint powers entity (or the group that is acting 

cooperatively) separately from the fiscal agent’s. 
o Have separate personnel policies, such as for discipline, sexual harassment and discrimination. 
o Check stock for payroll and letterhead need to represent separate entities. 
o Tax and benefits forms should be in the name of the joint powers entity. 

 
These recommendations are not all inclusive, and a member should contact MCIT for additional 
recommendations when the need arises. As the need to work cooperatively with other entities continues, so 
does the developing body of risk management recommendations. MCIT recommends consulting with legal 
counsel. 
 

Related MCIT Resources
The following materials are available at MCIT.org in the Resource Library: 
• Sharing Employees: Drafting Agreements 
• Sample Contract for Sharing Employees 
• Model Mutual Aid Agreement 

https://www.mcit.org/resource/sharing-employees-drafting-agreements/
https://www.mcit.org/resource/sample-contract-for-sharing-employees/
https://www.mcit.org/resource/model-mutual-aid-agreement/

