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IN THIS ISSUE Legal Considerations for Mandatory 
COVID-19 Workplace Vaccination Policies
By Alex D. Ivan, Attorney, Kennedy & Graven

Given the impact 
of COVID-19 and 
the emergency 
use authorization 
(EUA) of vaccines, 
employers may 
be considering 
whether to im-
pose mandatory 
vaccination poli-
cies or require 
proof of vaccination before permitting 
employees to return to the workplace. 
Vaccination mandates are not new, espe-
cially in health care and public education. 
But before imposing mandatory work-
place vaccination policies, employers 
should consider their legal ramifications. 

Federal and State  
Anti-discrimination Laws
The U.S. Equal Employment Opportunity 
Commission (EEOC) recently clarified 
employees’ rights relative to mandatory 
COVID-19 vaccination policies. Although 
the EEOC recommended employers en-
courage vaccination rather than require 
it, the EEOC also opined that employers 
may in some circumstances be able to 
mandate the COVID-19 vaccine among 
their employees without violating federal 
anti-discrimination laws. 

The EEOC’s guidance does not mean an 
employer can force every worker to  
obtain a COVID-19 vaccination. Federal 

anti-discrimination laws 
such as Title VII and the 
Americans with Disabili-
ties Act (ADA) and their 
state equivalent, the 
Minnesota Human Rights 
Act (MHRA) (which courts 
often interpret similarly), 
would obligate employ-
ers to exempt employees 
who object based on 

sincerely held religious beliefs or qualifying 
disabilities.

Once an employer knows that an employee’s 
religious belief or qualifying disability prevents 
him or her from complying with a vaccine 
mandate, the employer must provide a rea-
sonable accommodation, unless the accom-
modation would pose an undue hardship. 

Employers are not required to provide an ac-
commodation until they know one is needed. 
There is no magic word requirement, but the 
employee must give an employer sufficient 
information to know that the employee’s reli-
gious belief or disability conflicts with work-
place policy.

Employers should engage in the interactive 
process, discussing the request with the em-
ployee to determine which accommodations 
might be effective and reasonable. Ultimately, 
an accommodation’s reasonableness hinges 
on the circumstances underlying it. 

continued on page 10
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Emergency Paid Leave Under 
American Rescue Plan Act
By Grant S. Gibeau, Attorney, Felhaber Larson
President Joe Biden signed a sweep-
ing $1.9 trillion COVID-19 economic 
relief package, known as the American 
Rescue Plan Act of 2021 (ARPA) into law 
March 11. The ARPA contains several 
provisions covering an employer’s abil-
ity to seek tax credits for providing its 
employees with COVID-19-related paid 
sick and family leave similar to the leave 
previously mandated by the Families 
First Coronavirus Response Act (FFCRA). 

Although paid sick and family leave 
arising from COVID-19 is not something 
an employer is still required to provide 
(barring any state or local law to the 
contrary), the ARPA implements several 
changes with respect to an employer’s 
ability to receive a tax credit for vol-
untarily providing covered leave after 
April 1, 2021.

As noted, covered employers no longer 
are required to provide emergency paid 
sick leave or emergency paid family 
leave for reasons related to COVID-19. 
However, covered employers have the 
ability, through Sept. 30, 2021, to re-

ceive payroll tax credits covering wages 
paid to employees who take COVID-
19-related leave.

Below is a summary of common ques-
tions regarding the scope and availabil-
ity of the tax credit under the ARPA.

Which Employers Qualify 
for the Tax Credit?
Private employers with fewer than 500 
employees qualify for the tax credit if 
they offer their employees paid leave for 
the reasons discussed later in this article.

Local governments appear to be eligible 
for the tax credit for covered leave taken 
by their employees. This is markedly dif-
ferent from the FFCRA, which expressly 
exempted all public employers. Here, 
the ARPA tax credits are expressly 
unavailable to “the Government of the 
United States or to any agency or instru-
mentality thereof.” As a result, it appears 
that local governments (which are state-
created entities and not an “agency or 
instrumentality” of the federal govern-
ment) are now eligible. 

However, the IRS has not yet issued any 
guidance answering this question, so 
local governmental employers should 
consult with legal counsel before imple-
menting an ARPA paid leave plan to de-
termine whether any subsequently issued 
guidance by the IRS alters this conclusion.

Must Employers Grant Leave?
No. Unlike under the FFCRA, employers 
are not required to provide an em-
ployee with paid sick or family leave 
due to COVID-19. However, employ-
ers still must comply with any other 
applicable state or federal law with 
respect to an employee’s need for 
leave, for example, the Americans with 
Disabilities Act.

What Reasons for Leave 
Are Covered?
Employees who take leave for one of 
the following reasons qualify for the tax 
credit. The first six reasons are the same 
as those under the FFCRA, and the ARPA 
added reasons Nos. 7-9 for leave.

1. The employee is subject to a federal, state 
or local quarantine or isolation order related 
to COVID-19.

2. The employee has been advised by a health 
care provider to self-quarantine related 
to COVID-19.

3. The employee is experiencing COVID-19 symp-
toms and is seeking a medical diagnosis.

4. The employee is caring for an individual 
subject to an order described in No. 1 or self-
quarantine as described in No. 2.

5. The employee is caring for a child whose 
school or place of care is closed (or child care 
provider is unavailable) for reasons related 
to COVID-19.

6. The employee is experiencing any other 
substantially similar condition specified by 
the Secretary of Health and Human Services 
in consultation with the Secretaries of Labor 
and Treasury.

continued on page 3
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7. The employee is seeking or awaiting the 
results of a diagnostic test for or a medical 
diagnosis of COVID-19 and such employee has 
been exposed to COVID-19 or the employee’s 
employer has requested such test or diagnosis.

8. The employee is obtaining immunization 
related to COVID-19. 

9. The employee is recovering from any injury, 
disability, illness or condition related to such 
immunization.

How Much Covered 
Leave Is Available?
Employers may seek the credit for 
employees who take leave for up to 12 
weeks (as discussed below).

The ARPA additionally resets an em-
ployee’s leave bank effective April 1, 
2021, meaning that if an employee 
previously took the maximum amount 
of leave prior to April 1, he or she may 
again be eligible for leave covered by 
the tax credit.

What Rate of Pay Is 
Reimbursable as a Credit?
An employee is entitled to receive a rate 
of pay that varies depending on the 
reason an employee takes leave: 

	� If an employee takes leave due to reason No. 
1, 2 or 3 in the list above, the employee is 
entitled to his or her regular rate of pay (up to 
$511 per day) for up to 10 days and is further 
eligible to receive two-thirds of his or her 
regular rate of pay (up to $200 per day) for an 
additional 10 weeks afterward (up to a total 
cap of $12,000). 
	� For the other reasons listed above, the credit 

covers two-thirds of the employee’s regular 
rate of pay (up to $200 per day) for 12 weeks 
total (up to a total cap of $12,000).

Can Leave Only Be 
Provided to a Portion of an 
Employer’s Workforce?
The ARPA-provided tax credit is not 
available to employers that provide the 
leave only to a portion of their work-
force if eligibility is limited to:

1. Highly compensated employees (e.g., an 
employee who earns more than $130,000 
annually);

Emergency Paid Leave Under American Rescue Plan Act ... continued from page 2

2. Full-time employees; or
3. Discrimination based on employment tenure.

As a practical matter, if an employer 
is only providing the paid leave to a 
portion of its workforce, the employer 
should make sure that doing so does 
not have a disparate impact on mem-
bers of specific protected classes (race, 
age, sex, etc.).

Can Employers Only 
Provide Leave for Some of 
the Covered Reasons?
The ARPA itself is silent with respect to 
whether an employer can still receive 
the tax credit if employers elect to only 
provide paid leave for some but not all 
of the covered reasons for leave. The 
ARPA is similarly silent with respect to 
whether an employer can elect to make 
the leave available for a shorter period 
(i.e., by discontinuing the availability of 
paid leave before Sept. 30). 

Given the fact that an employer’s deci-
sion to provide paid leave is now volun-
tary, it appears likely that an employer 
can grant leave for a shortened period 
or for only some of the covered reasons 
while still qualifying for the tax credit; 
however, this conclusion is not certain. 
Both the Department of Labor and the 
IRS have stated that guidance regarding 
ARPA-covered leave is forthcoming but 
said guidance has not yet been issued.

Bottom Line
The ARPA provides employers with 
some tax relief should they elect to al-
low employees to continue to take paid 
leave for reasons related to COVID-19, 
including for the expanded reasons 
related to an employee receiving 
COVID-19 vaccination. Again, although 
an employer is not required to provide 
this type of leave, employers may want 
to consider whether it makes sense to 
offer these benefits to employees given 
the tax relief in doing so. 

MCIT surveyed its newsletter 
readers from mid-February to 
mid-March to learn more about the 
Bulletin’s readership. 

Across the board, the results indi-
cate that the Bulletin has high read-
ership among members. Nearly 92 
percent of respondents read the 
newsletter occasionally, frequently 
or always.

The survey shows that members 
find the Bulletin’s mix of MCIT pro-
gram news; and risk management, 
legal and workplace safety infor-
mation valuable (see chart). MCIT 
will continue to offer this variety of 
relevant articles.

When it comes to the format for the 
newsletter, the results were nearly 
equally split between a preference 
for receiving a printed publication 
and an electronic one. Therefore, 
starting with the July 2021 edi-
tion, the Bulletin will return to a 
print format. A PDF of the Bulletin 
will continue to be posted to the 
website. MCIT will monitor read-
ers’ format preference and make 
changes as needed.

Nearly 24 percent of readers re-
sponded to the survey.

Bulletin Readership 
Survey Results
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Help Staff Make Transition Back to Workplace
By Carol Nagele-Vitalis, Director of Organizational Services, Sand Creek EAP

As the world moves into an-
other phase of the pandemic, 
the term “reboarding” is emerg-
ing as organizations work to 
bring people back to the office. 
Reboarding is the process of 
re-introducing staff to the work 
site after the disruption caused 
by COVID-19. 

The return to the work site 
looks different for every or-
ganization. When reopening 
the office, some workers may 
need time to get used to it 
after working from home for more than 
a year. In addition, employees have dif-
fering opinions and comfort levels with 
how to stay safe in terms of COVID-19. 

Be Aware of Varying Responses
It is essential for everyone to be mind-
ful of the different emotions co-workers 
have when they return to the office. This 
can help all staff be more compassion-
ate and understanding. 

Common feelings that may show up in 
employees: 

	� Excited. Some employees are happy to get 
back to the workplace and into a normal 
routine, having spent many months at home 
juggling work in makeshift home offices. 
	� Anxious. Some employees may feel underpre-

pared to go back to the work site, or perhaps 
they feel fearful about the unknown.
	� Confused. Some staff may feel baffled about 

their feelings regarding going back to the 
office. This can be because of a range of 
circumstances such as the office set up, using 
public transportation to commute, whether 
they want to socialize again, or reasons their 
friends or families have not all returned to 
the office.
	� Relieved. The idea of getting to some sense of 

normalcy after the long period of uncertainty 
is comforting to some.
	� Nervous about relationships. Some workers 

may feel concerned about seeing co-workers 
whom they have not seen for months. 
	� Loss of freedom. Working from home pro-

vided some freedom to create a routine that 

worked for the individual. Changing back to a 
traditional office routine may create a sense of 
loss for employees. 
	� Unsupported. They may feel like the neces-

sary protocols have not been put in place for 
them to return to work or perhaps that they 
have not sorted out at-home 
learning and childcare 
situations.
	� Concerned. Some employ-

ees have concerns about the 
organization and co-workers 
following health guidelines 
and feeling safe in the work 
environment. 

Strategies to 
Reboard Employees
Build trust by managing 
health and safety: Ensur-
ing a healthy, safe work 
environment develops a 
level of trust and comfort for employees. 
Remember, employees have a variety of 
comfort levels. Ensuring that guidelines 
for physical distancing and personal 
protective equipment are followed are 
important. 

Mind shift: It’s essential to recognize 
that employees need time to adapt to 
new or changing ways of working as the 
pandemic continues. Employees coming 
back after an extended furlough or peri-
od of remote work may find the physical 
layout of their workplace changed and 
their shift schedule altered. To navigate 
these and other changes, supervisors 
should make sure that employees un-

derstand what is being asked 
of them and what steps the or-
ganization is taking to protect 
their health.

Share accurate, timely and 
transparent information: A 
consistent cadence of commu-
nication from trusted leaders 
is key to managing employee 
anxiety. To manage changes, 
employees need to know what 
is expected of them. Delivering 
communication in a variety of 
ways helps to ensure people 

receive the messages. If employers rely 
on e-mail, they may want to rethink 
the strategy and include some cascad-
ing messaging from supervisors or 
short team huddles for people to hear 
the updates. 

Providing employees with 
the chance to make their 
challenges and concerns 
known will help man-
agement teams identify 
potential problems with 
their return-to-the-work-
place plans. By enabling 
real, two-way commu-
nication, leaders may 
turn the COVID-19 crisis 
into an opportunity to 
strengthen the organiza-
tion’s culture and increase 
employee engagement.

Employee Assistance 
Program Provides Support 
During Transition
This is an unprecedented time and 
new for everyone. Leaders, supervisors 
and staff should be kind to themselves 
and each other as they adjust this next 
phase. Supervisors and staff can reach 
out to the Employee Assistance Program 
for consultation, guidance and support. 
Call 1.800.550.6248 to connect with a 
qualified counselor at no cost. 

Employee 
Assistance Program 
Offers Variety of 
Support
Learn more about the 
Employee Assistance 
Program and how it can 
support personal and 
professional concerns at 
no cost. Visit MCIT.org/ 
employee-assistance- 
program/.

https://www.mcit.org/employee-assistance-program/
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Watch for Personal Appliances as Staff Return to Office
As employees return to the 
office after working remotely, 
it is important to consider 
what else may be returning 
to the workplace. Having 
coffee makers, microwaves 
and other personal appliances 
readily available at home may 
tempt some staff to bring 
them into the workplace.

Certain appliances used for 
heating or food preparation, 

such as space heaters, coffee makers and toasters, have 
heating elements and often draw significant electrical loads. 
This can increase the risk of fires or of overloading circuits 
within a facility. 

Members are encouraged to refer employees to applicable 
appliance policies or consider the creation of such a policy 
to oversee better the use of personal appliances in the 
workplace.

Learn More
MCIT resources can help members create and implement 
an appliance policy. The “Facility Management Loss Preven-
tion Best Practices Guide” includes a chapter that addresses 
appliances and the OSHA stance on appliances within the 
workplace. It is available at MCIT.org/facility-maintenance/. 

In addition, MCIT loss control consultants are available to 
help address safety concerns regarding personal appliances. 
Members should call 1.866.547.6516 to speak to their loss 
control consultant today. 

Workplace Injury Hotline
QUICK MEDICAL ADVICE, EASY WORKERS’ 
COMPENSATION REPORTING
The MCIT-provided workplace injury hotline powered by Med-
cor is available for all work-related injuries. As more employees 
return to their normal work settings, members may see an in-
crease in workplace injuries. This hotline is a simple and effec-
tive way to improve outcomes for employees hurt on the job:

	� Injured employees and their supervisors receive immediate access to 
medical professionals 24 hours a day, seven days a week.
	� Hotline nurses provide sound clinical decisions about when first aid is 

appropriate and when medical referrals are necessary.
	� Prompt reporting of injuries is made to all designated recipients, including 

MCIT and the member’s designated workers’ compensation contact, to 
begin the workers’ compensation claim process.

The service is for employees who are injured on the job, not for 
clients or visitors to a member’s facility, nor is the hotline to be 
used for injuries employees sustain that are not work related.

How It Works
When a workplace injury occurs:

1. Supervisor and employee call the toll-free hotline at 1.833.523.0277. 
The employee should call the hotline even if the supervisor is unavail-
able. If the injury is life-threatening, call 911 immediately; do not call 
the hotline.

2. After a short digital message, the supervisor and employee talk to a regis-
tered nurse. He or she gathers information about the injury.

3. Treatment is recommended: self-care instructions or referral for medical 
treatment is provided.

4. Medcor sends a report of the incident to MCIT after the call. This serves as 
the first report of injury to begin the workers’ compensation claim process. 
The report is also sent to the member organization.

If the injured employee seeks medical care before placing a 
call to the hotline, members should not call the service. Rather, 
the incident should be reported to MCIT through the online 
member portal available at MCIT.org.

Learn More
Members are encouraged to become familiar with the work-
place injury hotline and to promote its use to all supervisors 
and employees. 

MCIT provides these materials to help staff learn about how to 
use the service and to get the word out:

	� Workplace Injury Hotline User Guide
	� Video tutorial
	� Quick Take on Safety training script and 

employee handout

All of the above are available at MCIT.org/injury-hotline/. Mem-
bers should contact MCIT at 1.866.547.6516 or info@mcit.org 
with questions about how this service works or when to use it. 

Questions related to any specific employee injury care rec-
ommendation should be referred back to the workplace 
injury hotline. 

	� Wall poster
	� Magnets
	� FAQs

https://www.mcit.org/workers-compensation-coverage/injury-hotline/
https://www.mcit.org
https://www.mcit.org/facility-maintenance/


MCIT Bulletin6   

Can I Delete that E-mail? Digital Information 
Meets Data Practices
Provided by Data Practices Office, Minnesota Department of Administration

As technology continues to change the way government does 
its work, new questions always arise on how certain technology 
interacts with the Minnesota Government Data Practices Act 
(Minnesota Statutes, Chapter 13). Here is some practical advice 
for government entities in creating and maintaining e-mail. 

Don’t treat every e-mail the same! As you will see from the 
following suggestions, entities should consider the content 
of an employee’s e-mail when responding to data requests or 
determining how long to keep them.

Understand and identify what is an official record. Accord-
ing to the “Official Records Act” (Minnesota Statutes, Section 
15.17), government entities are required to “make and pre-
serve all records necessary to a full and accurate knowledge 
of their official activities.” Employees should work with their 
supervisor, manager, responsible authority or data practices 
compliance official to understand what types of e-mails may 
be considered an official record. An e-mail from a grantee 
about equipment purchases, for example, may be an official 
record. It is important to remember that although any work-
related e-mail is government data, not all e-mail is an official 
record that an entity is required to keep.

Be lean and efficient with use of e-mail. There are generally 
three categories of work-related e-mail.

1. E-mail that contains data considered to be an official record.
2. E-mail that serves an existing purpose for an employee to perform his or 

her work or for an entity to serve its customers but not an official record.
3. E-mail that is not part of an official record and no longer serves a useful 

work purpose.

E-mail in category 1 should be kept according to the entity’s 
records retention schedule. E-mail messages that fit catego-
ries 2 and 3 are government data but not official records and 
should be deleted when they no longer serve a useful work-
related purpose.

Have policies in place to respond to data practices requests. 
Generally speaking, all e-mail sent/received by government 
employees within the scope of their employment is subject 
to Chapter 13. Statutory requirements for responding to data 
requests include the following:

	� E-mail must be kept in a manner easily accessible for convenient use (see 
Minnesota Statutes, section 13.03, subd. 1).
	� E-mail that contains not public data must be protected from unauthorized 

access (see Minnesota Statutes, Section 13.05, subd. 5).
	� Entities must respond to requests for e-mail containing public data in 

an appropriate and prompt manner and within a reasonable time (see 
Minnesota Statutes, Section 13.03, subd. 2(a) and Minnesota Rules, part 
1205.0300).

Do you have a personal use policy? While most e-mail used 
by government entity employees is government data, e-mail 
of a personal nature may be exempt from the requirements of 
Chapter 13 if the entity has a policy to allow for the limited use 
of government e-mail accounts for personal use (see advisory 
opinion 01-075). For example, an e-mail reminder to the em-
ployee’s spouse to pick up milk.

Ensure proper redaction of e-mails. In responding to a data 
request, entities may find that certain e-mail contains both 
public and not public data. Entities must make sure they 
properly redact any not public data in e-mail in response to a 
data request.

Create a consistent policy on charging for copies of e-mail. 
Entities may charge the actual cost for providing e-mail in elec-
tronic form (i.e., forwarding an e-mail).* If an entity prints e-
mail in response to a request, it may charge 25 cents per page 
up to 100 pages and the actual cost for copies over 100 pages. 
Remember that a requester may always inspect data for free. 
See https://mn.gov/admin/data-practices/data/rules/copy-costs/ 
for more information about charging for copies.

Ask if you need help. Be sure to consult with your entity’s re-
sponsible authority, data practices compliance official, records 
manager or legal counsel as necessary with questions about e-
mail content, keeping e-mail and providing e-mail in response 
to a request. You may always contact the Data Practices Office 
at 651.296.6733 or at info.dpo@state.mn.us.

*See “Actual Cost” page of Data Practices Office website for more about this.
This article originally published in the Department of Administration, Data Practices Office 
newsletter FYi, summer 2012. Reprinted with permission.
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Considerations: Using Vendors 
for Workplace Safety Efforts
An effective safety program requires 
the commitment of the entire organiza-
tion, but strategies to accomplish this 
objective can vary. Using vendors to 
assist with  workplace safety may be an 
option to supplement 
internal efforts, but the 
organization is ulti-
mately responsible for 
its safety program.

Involving staff in work-
place safety and loss 
control efforts is critical 
for success. Employees 
have a vested inter-
est in protecting their 
health, are closest to 
the situations that pose 
the risk, notice issues and can suggest 
improvements. Supporting regular 
safety committee meetings allow 
employees and management jointly to 
address issues and collaboratively work 
toward solutions.

Outside Sources 
An organization may have limited ex-
pertise or time. Using outside resources 
may be an option to complement the 
organization’s safety program.

Several technical colleges, purchasing 
cooperatives and private companies 
may be able to assist with annual and 
specific hazard training; writing safety 
programs; conducting safety surveys; 
and complying with Occupational Safe-
ty and Health Administration (OSHA) 
requirements for a fee. 

Although a third party’s technical exper-
tise may greatly assist an organization, 
solely relying on a contractors rather 
than building internal knowledge can 
mean that safety efforts fall short. A 
vendor may be able to provide OSHA-

required training and 
safety program compli-
ance, but it may not be 
able to address what is 
needed to reduce inju-
ries unique to the orga-
nization’s operation. 

Third parties are not 
in the workplace on 
a daily basis and are 
not familiar with the 
organization’s processes 
and culture needed to 

implement changes in a timely man-
ner. Also, vendors lack the authority to 
implement change and do not have the 
financial or personal interest in control-
ling the organization’s losses. 

Contracting a Safety Vendor
An entity should take the following 
steps when thinking about contract-
ing with a third-party vendor for its 
safety efforts:

	� Consult with MCIT to determine what work 
MCIT can do independently or in conjunction 
with staff and/or the safety committee. This 
reduces the possibility of duplication and 
ensures the effective use of the organization’s 
financial resources. Entities should keep in 
mind that most MCIT services are provided at 
no cost as part of membership. 

MCIT Assists Members 
with Their Safety Efforts
As a risk sharing pool, MCIT mem-
bers contribute to a joint fund 
instead of paying premiums to an 
insurance company. The money 
MCIT uses to pay claims is taken 
from this fund. Every loss that is 
avoided benefits all members by 
preserving the integrity of the 
fund. This is the reason MCIT gives 
such a high priority to helping 
members minimize risks and 
reduce losses. 

As such, MCIT loss control con-
sultants assist members with 
the following safety efforts at no 
additional cost. These services are 
temporarily available remotely 
unless otherwise noted:

	� safety committee training and 
participation
	� property protection surveys*
	� hazard identification 
	� participation in safety training
	� parks and fairground safety surveys*
	� ergonomic surveys and ergonomics 

train-the-trainer*
	� OSHA compliance questions 

and updates
	� AWAIR program and other written 

safety review
	� Slip, trip and fall awareness and training

Other MCIT no-cost services that 
may serve members’ safety needs: 

	� MCIT Video Library
	� Minnesota Safety Council (membership 

provided to all MCIT members)
	� On-site or online Defensive Driv-

ing Training
	� MCIT’s website, MCIT.org
	� Awareness materials including Quick 

Take on Safety training scripts and loss 
prevention best practices guides

For more information, mem-
bers can contact MCIT at 
1.866.547.6516 or visit MCIT.org.

*These on-site services are temporarily suspended 
due to the pandemic.

How an entity specifi-
cally addresses safety, 
including regula-
tory compliance, varies 
greatly, but the ultimate 
responsibility remains 
with the employer and 
cannot be transferred 
to a third party vendor.

continued on page 9

https://www.mcit.org/safety-consultation-services/
https://www.mcit.org
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How to Minimize Risks of Electronic Distribution 
of Personnel Policies
Over the years, more employers have 
chosen to distribute personnel policies 
or employee handbooks electronically, 
often through e-mail, a shared server 
or posting on the employer’s intranet 
site. This option has become increas-
ingly attractive as more employees work 
remotely. Electronic distribution may 
be expedient, but it comes with its own 
unique risks for employers that can be 
minimized with careful planning.

Methods of Distribution
When considering electronic 
distribution, employers should first 
consider how best to deliver the 
handbook or personnel policies to 
employees.1 From a risk manage-
ment perspective, employers should 
choose a method that reduces the 
likelihood that employees can claim 
that they were unable to comply 
with a policy because they were 
unaware of it or did not have access 
to the employee handbook. 

If the employee handbook is placed 
on a shared server or the intranet, the 
electronic version should be easy to find 
and access. If sent via e-mail, employers 
should encourage employees to save 
the e-mail or attachment in an easily 
accessible place. 

With e-mail delivery, employers may 
also want to inform employees where 
they can find an electronic or hard copy 
of the handbook as a backup option. 

Electronic distribution may not be appro-
priate for employees who do not have 
regular or routine access to a work com-
puter or e-mail. In this case, employers 
should consider providing the employee 
handbook and any updates in hard copy. 

Acknowledgements
Another consideration with electronic 
distribution is how the employer has 
employees acknowledge receipt and 
review of the employee handbook or 
personnel policies. Proof of receipt and 

review is important if an employee later 
asserts that his or her failure to follow an 
employment policy was because he or 
she was unaware that the policy existed. 

With hard copy distribution, employee 
acknowledgement is usually accom-
plished by having employees sign a 
form in which they attest that they have 
received and reviewed the personnel 
policy or handbook.

With electronic distribution, an em-
ployer should continue to require hard 
copy signatures on acknowledgment 
forms or set up a process for electronic 
signatures.

Electronic Signatures
Members considering electronic 
signatures should review the Uniform 
Electronics Transactions Act, Minne-
sota Statutes Chapter 325L. "Electronic 
signature" means “an electronic sound, 
symbol, or process attached to or 
logically associated with a record and 
executed or adopted by a person with 
the intent to sign the record.” (Minn. 
Stat. 325L.02(h))

Generally speaking, the statute provides 
that the legal effect of an electronic sig-
nature cannot be challenged solely be-
cause the signature is in electronic form 
(Minn. Stat. 325L.07). The law applies to 
transactions between parties who have 
agreed to conduct transactions by elec-
tronic means (Minn. Stat. 325L.05(b)).

Under the Uniform Electronics Transfer 
Act, an electronic signature is attribut-
able to a person if it was “the act of the 
person” (Minn. Stat. 325L.09(a)). This 
generally means that the person must 
do something that reflects an intention 
to sign the document electronically. 

The act of the person can be shown in 
any manner, including the effectiveness 
of any security procedures designed to 
determine the identity of the person to 

which the electronic signature is at-
tributable (Minn. Stat. 325L.02(b)).

One concern with electronic 
signatures is whether the validity 
of the electronic signature could 
be challenged by an employee as 
inauthentic, a forgery or a mistake. 
This is particularly the case where an 
employee checks a box and/or types 
his or her name to signify that he or 
she agrees (as opposed to a system 
in which the employee physically 
signs his or her name on an elec-

tronic tablet.) 

Another concern is that an employee 
could assert that the employer changed 
the electronic document after the em-
ployee added his or her signature. 

The employer should also consider how 
it retains the acknowledgement with 
the electronic signature. The retained 
record should accurately reflect the in-
formation set forth in the acknowledge-
ment at the time when it was electroni-
cally signed. 

As a best practice, employers that main-
tain hard copy personnel files may want 
to place a hard copy of the electronically 
signed document in the employee’s file. 

Another best practice is for the em-
ployer to provide or make a copy of the 
signed acknowledgement available to 
the employee at or around the time of 
signing. This may minimize disputes as 
to whether the acknowledgment form 
was changed after the signature. 

continued on page 9
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How to Minimize Risks of Electronic Distribution of Personnel Policies ... continued from page 8

	� Consider issuing a request for proposal if a vendor is determined to 
be an appropriate provider. 
	� Ensure that the agreement is authorized by the governing board/

county board.
	� Remember to consult with legal counsel.

If an entity is issuing a request for proposal, it should  
include:

	� the scope of on-site work, particularly differentiating between the 
numbers of on-site training sessions and on-site surveys or visits 
included in the contract. This should also address how training for 
absent employees and new employee pre-hazard exposure required 
training will be accomplished.
	� specific written programs the vendor will develop and/or maintain 

and the price for each task.
	� the location(s) and time line for safety surveys.
	� definitions of activities such as “surveys,” “orientation” and “training,” 

so there is no confusion regarding the work that is expected from the 
vendor and what is provided by the vendor.
	� how the vendor will comply with the Minnesota Government Data 

Practices Act when dealing with data related to employee accidents 
and injuries.
	� the organization’s insurance requirements for the vendor.
	� qualifications and the level of experience expected of those provid-

ing services.
	� the expected role of the vendor in the event of an OSHA inspection 

and citations.

	� a description of the other services included in the contract or available 
for an extra fee (e.g., job hazard analysis or lock out/tag out pro-
gram creation)
	� language that requires the vendor to indemnify, defend and hold the 

organization harmless for the vendor’s negligent acts.
	� consideration for a discount if the services are shared with other entities.

Loss Control Services Included 
with MCIT Membership
As a joint risk sharing pool, MCIT has a vested interest in 
ensuring that members prevent workplace accidents. 
MCIT recognizes and addresses issues outside regulatory 
requirements that expose members to loss. Effective loss 
reduction strategies can have a direct impact on how much 
members contribute to MCIT for coverage and potentially 
receive in dividends. 

Knowing that members may need technical assistance 
with safety efforts, MCIT offers a variety of loss control 
services as part of membership. One of these is loss control 
consultation. 

In addition to identifying workplace hazards and regulatory 
issues, MCIT loss control consultants collaborate with mem-
bers to develop strategies to prevent property, automobile, 
workers’ compensation and liability losses. Each of these 
professionals works strictly with MCIT members within an 
assigned geographic area to ensure that members receive 
high-quality, timely loss control recommendations. 

Considerations: Using Vendors for Workplace Safety Efforts ... continued from page 7

Some of these concerns may be allevi-
ated with electronic signature software. 
Software may be able to verify signers 
through multiple identifiers, secure 
documents and electronic signature 
from tampering, and provide for easy 
access to the signed document.

Policy Updates
The method chosen to distribute a 
personnel policy or handbook electroni-
cally may guide an employer in deter-
mining how updates should be issued. 

For electronic handbooks or policies on 
a shared server or intranet, employers 
can direct employees to review the pol-
icy changes. As a best practice, consider 
placing a summary of any significant 
policy change in the text of the message, 
rather than solely relying on employees 
to click on links to the new policy. 

If distributing only the updated policies, 
consider including any disclaimer lan-
guage (such as disclaiming the creation 
of a contract) on the individual policies 
or in the communication accompany-
ing the policies. For updates that may 
affect an entire handbook or policy, 
such as a change to the disclaimer lan-
guage, it may be prudent to reissue the 
entire document.

As with initial handbook or policy 
distribution, employers should have 
a method for employees to acknowl-
edge that they received and reviewed 
updated policies. 

Effective Communication 
Is Critical
Personnel policies are only effective 
when employees are aware of them. 
Employers should routinely remind 

employees where they can find the em-
ployee policy or handbook. Additionally, 
MCIT recommends providing periodic 
training and review of key policies, such 
as anti-harassment and anti-discrimina-
tion policies.

Members with questions regarding 
electronic delivery of policies or hand-
books, including the use and validity 
of electronic signatures, should consult 
with their legal counsel. 

1  Several recommendations have been taken from the article 
“Distributing Employee Handbooks Electronically: Expert 
Q&A,” Thomson Reuters Practical Law Article 9-518-4419, 
March 12, 2012 (retrieved Feb. 11, 2021).
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Legal Considerations for Mandatory COVID-19 Workplace Vaccination Policies ... continued from page 1

10   

Employers are not required to adopt an 
employee’s requested accommodation, 
and where more than one reasonable 
accommodation is available, the em-
ployer need not provide the employee’s 
preferred one. 

Employers should consider whether 
they can accommodate an employee’s 
refusal while maintaining workplace 
health and safety. Even before vaccines, 
employers were using various measures 
that have been shown to reduce the risk 
of transmission. 

These measures could include:

	� Increasing employees’ use of personal protec-
tive equipment, such as masks, face shields 
or gloves.
	� Enforcing social distancing while enhancing 

workplace hygiene protocol.
	� Transferring the employee to work at a 

location more isolated from co-workers or 
reassigning the employee to a job requiring 
less interaction with the public and others.
	� Granting remote work.
	� Providing a temporary leave of absence. 

An employer may refuse to provide 
a reasonable accommodation when 
granting it would result in an “undue 
hardship.” Although that term is used 
in both Title VII and the ADA, courts 
have interpreted the term differently 
between the two laws. Undue hardship 
also varies across employers by any 
number of factors, including the type of 
workplace, the nature of the employee’s 
job duties, the accommodation’s cost 
relative to the employer’s size and the 
number of employees who will need a 
particular accommodation. 

Asserting that doing so increases the 
risk of transmission, public schools, 
libraries, law enforcement, fire depart-
ments, health care facilities and others 
could all conceivably claim undue 
hardship in accommodating employee-
requested exemptions to COVID-19 
vaccinations. However, where em-
ployees can or already are engaged in 
remote work, employers may find it 
difficult to persuasively claim undue 
hardship. 

The degree of hardship may be bol-
stered when more information becomes 
available about the extent to which the 
vaccines prevent transmission of the 
virus to others.

Case law has not developed surround-
ing COVID-19-specific policies, but a re-
cent decision from the Court of Appeals 
for the Fifth Circuit may be instructive 
to Minnesota courts addressing ac-
commodations offered in response to 
requests by employees for exemptions 
to COVID-19 vaccination policies. 

In Horvath v. City of Leander, the city 
offered a firefighter who refused a man-
datory tetanus, diphtheria and pertussis  
vaccine on religious grounds a choice of 
two accommodations: He could be reas-
signed to a position with “the same pay 
and benefits” that did not require vacci-
nation or he could “remain in his current 
position if he agreed to wear personal 
protective equipment, including a respi-
rator, at all times while on duty, submit 
to testing for possible diseases when his 
health condition justified, and keep a 
log of his temperature.”

Horvath declined both. The city con-
cluded his refusals constituted insub-
ordination and terminated his employ-
ment. The court held the city offered 
Horvath a reasonable accommodation. 
The court reasoned that Horvath had 
two “generous” options available, one 
of which was the offer to transfer him to 
a position with no vaccination require-
ment at the same pay and benefits. 

Although the court did not specifically 
address the respirator accommodation, 
future courts considering the reason-
ableness of employer-proffered accom-
modations to mandatory COVID-19 
vaccination policies may look to Horvath 
because use of a respirator to minimize 
diphtheria and pertussis transmission 
is analogous to use of a face mask to 
minimize COVID-19 transmission.

Constitutional Arguments
Unlike private employers, state and local 
governments must also consider con-
stitutional arguments against manda-

tory vaccination policies. Although the 
First Amendment’s free exercise clause 
restricts government action impinging 
on religious liberty, the clause’s scope 
protects against government regulation 
of religious beliefs. It does not place all 
religious acts beyond the reach of other-
wise valid laws. 

Therefore, even if an employee opposes 
vaccination because of a religious belief, 
the free exercise clause does not require 
a government employer to exempt that 
employee from a mandate that applies 
to all employees.

Government employers who impose 
vaccine mandates may not run afoul of 
the First Amendment, the same cannot 
always be said for state constitutions, 
which often provide greater protections 
than federal rights. 

The Minnesota Supreme Court has 
interpreted Minnesota’s constitution 
as affording greater protection from 
government action that infringes on 
religious liberties. Under State v. Hersh-
berger, only the government’s interest 
in peace or safety or against acts of 
licentiousness will excuse burdens on 
religious freedom.

Once an individual demonstrates a 
sincere religious belief that opposes a 
generally applicable law, the govern-
ment must demonstrate that public 
safety cannot be achieved by alterna-
tive means.

The heightened scrutiny in Hershberger 
has not been applied to mandatory 
vaccination policies, but a government 
employer that imposes a mandate with 
no exemption for employees whose 
religious beliefs conflict with the policy 
will have to prove that a compelling in-
terest justifies the mandate and that the 
mandate is the least restrictive means of 
furthering that interest. 

Although it will be difficult to identify 
a compelling interest that can only be 
furthered by mandatory vaccination, 
not all vaccine mandates are necessarily 
unlawful. As with Title VII, Hershberger 
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requires government employers to 
consider exemptions or other accom-
modations for employees with religious 
objections.

Workers’ Compensation
Given the emergency use authoriza-
tion procedures under which COVID-19 
vaccines have first become available, 
employers should consider the possibil-
ity of liability if employees have adverse 
reactions to mandated vaccines. These 
cases have not been tested in the courts 
with respect to COVID-19, but similar 
cases suggest that adverse reactions to 
mandatory vaccinations may form the 
basis of a viable workers’ compensa-
tion claim.

OSHA Considerations
The Occupational Safety and Health 
Administration’s general duty clause 
requires employers to furnish a work-
place “free from recognized hazards that 
are causing or are likely to cause death 
or serious physical harm” to employ-
ees. OSHA has reissued its guidance 
from the 2009 H1N1 virus, explaining 
that although employers could require 
employees to take vaccines, employees 
“need to be properly informed of the 
benefits of vaccinations.” 

OSHA further recited in this guidance 
that an employee who “refuses vaccina-
tion because of a reasonable belief that 
he or she has a medical condition that 
creates a real danger of serious illness 
or death (such as a serious reaction to 
the vaccine)” may be protected under 
OSHA’s whistleblower protections.

Collective Bargaining 
Implications
Mandatory vaccination policies may 
also have collective bargaining implica-
tions. Given both the politicized nature 
of responses to the COVID-19 pandemic 
and the anti-vaccination movement, 
which pre-date COVID-19, employers at-
tempting to implement mandatory vac-
cination policies may face individual or 
coordinated resistance from employees. 

If employees were to band together to 
protest mandatory vaccinations, such 
actions could constitute protected 
concerted activity under federal or state 
labor laws and insulate protesting em-
ployees from alleged retaliatory actions 
such as termination for refusing to be 
vaccinated.

For existing unionized workplaces, any 
mandated vaccination program may 
be a mandatory subject of bargaining. 
A reasonable argument could be made 
that a mandatory vaccination is a “term 
and condition of employment” as de-
fined under Minnesota Statutes, Section 
179A.03, subdivision 19. 

There may be an argument that a col-
lective bargaining agreement’s inherent 
managerial rights provision reserves 
sufficient employer discretion to imple-
ment health-related work rules under 
the agreement such as mandatory 
vaccination. Even then, however, an 
employer would still likely be required 
to engage in “effects bargaining” with 
the union to discuss how the program 
would be implemented.

Practical and Other 
Considerations
Any mandatory program would likely 
require employer policies addressing 
such issues as who pays for the vaccine, 
whether employees receive paid time 
off to get vaccinated, how employ-
ees prove their vaccinations, whether 
employees would be required to re-
vaccinate if vaccine protection wears 
off, and what happens if vaccines are 
unavailable. 

Similarly, employers would likely have to 
decide whether they would terminate 
employees for not receiving the manda-
tory vaccination and make sure that any 
such discipline were uniformly imple-
mented to avoid discrimination claims. 

Relatedly, if an employer were to 
mandate vaccinations for only certain 
segments of its workforce, it may need 
to conduct a prior review to ensure 
that the program—although uniformly 
applied to all employees in the selected 

job classification(s)—does not have a 
disparate impact on individuals in cer-
tain protected groups. 

For instance, if employees in certain seg-
ments of the workforce happen to be 
disproportionately members of protect-
ed groups and if only those employees 
are subject to the vaccine mandate (in-
cluding potential discipline for noncom-
pliance), then those employees could 
potentially bring a disparate impact 
discrimination claim alleging that the 
mandatory vaccination program unlaw-
fully targets protected individuals.

Notwithstanding the EEOC’s guidelines, 
another curve ball may be coming. 
Employees are filing claims asserting 
they cannot be required to take a vac-
cine approved only under an EUA. When 
Congress created that expedited drug 
approval pathway, lawmakers included 
a disclosure requirement for individuals 
offered an EUA product. 

Specifically, a person must be in-
formed “of the option to accept or 
refuse administration of the product, 
of the consequences, if any, of refusing 
administration of the product, and of 
the alternatives to the product that are 
available and of their benefits and risks.” 
Courts have not had opportunity to in-
terpret that provision, but its language 
suggests mandates for EUA vaccines are 
categorically prohibited. 

COVID-19 vaccines offer hope for a 
return to normalcy. Well-intentioned 
employers may want to expedite that 
process using mandatory vaccination 
policies or policies that require employ-
ees to show proof of vaccination before 
returning to the workplace. But there 
are good reasons to take a more mea-
sured approach, at least until vaccina-
tions receive full approval. 

For the time being, employers may want 
to consider encouraging vaccination on 
a voluntary basis and avoid the poten-
tial objections, requests and litigation 
that could follow a mandate. 




