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New MCIT Executive Director Hired

continued on page 3

MCIT has com-
pleted its search 
for a new executive 
director. Gerd W. 
Clabaugh assumed 
the leadership 
position Jan. 3, 
succeeding Robyn 
Sykes who is retir-
ing after 22 years. 

Clabaugh is only 
the third executive director in the 43-year 
history of MCIT. He has more than 30 years 
of experience in organizational and finan-
cial administration, management, strategic 
improvement and oversight of govern-
mental health care agencies.

Clabaugh’s most recent experience was 
director of the Iowa Department of Public 
Health. Appointed by two governors, he 
served in that role from 2014 to 2020 and 
was responsible for directing the state’s 
public health agency with an annual 
budget of $250 million and more than 425 
employees. 

He also served on the Johnston, Iowa, city 
council for 12 years, chaired the board 
of directors of the regional solid waste 
agency in the greater Des Moines area and 
managed Iowa’s state public employees’ 
health benefits and workers’ compensa-
tion programs. Clabaugh is also a fre-
quent instructor and lecturer on public 
health issues. 

According to MCIT Board Chair Felix 
Schmiesing, “MCIT is fortunate to have 
someone of Gerd’s professional experience 
and expertise join the organization. He 
has a reputation as a transformative leader 
who is well-equipped to take MCIT into 
the future.” 

Clabaugh says, “I am excited about the 
opportunity to work with the MCIT Board 
and staff to continue the strong tradition 
of services to Minnesota, as well as make 
improvements and to meet the needs 
of our stakeholders in our fast-changing 
landscape.”

Incumbents 
Returned to Office
Pursuant to the MCIT Bylaws, 
the election of board mem-
bers was conducted during 
the 2021 annual membership 
meeting Dec. 6. This year two 
seats were up for election.

Represent-
ing the 
Nominating 
Commit-
tee, board 
member 
Kirk Peysar, 
Aitkin 
County 
auditor, 
outlined 
the process 
to call for 
candi-
dates. He 
reported 
that a call 

was issued Oct. 4 to all indi-
viduals eligible to serve on the 
MCIT Board. At the close of 
the Nov. 10 deadline, only the 
incumbents expressed interest 
in the positions. Peysar placed 

each incumbent into 
nomination.

Gerd Clabaugh

Annual Meeting Brings Members Together
Board Chair Felix Schmiesing called the 
2021 annual MCIT membership meeting 
to order Dec. 6 at the Doubletree Hotel 
in Bloomington. The meeting was held in 
conjunction with the AMC annual confer-
ence with member representatives at-
tending from across the state. Schmiesing 
welcomed attendees, commenting on the 
positive energy that is generated when 

members come together.

continued on 
page 2

Financial Report
MCIT Finance Manager Cheri Donovan 
reported that MCIT once again received an 
unmodified opinion from the independent 
audit firm of Eide Bailly LLP for the 2020 
audit. Notable elements from the financial 
statement include:

	� Member contributions of $38.6 million represents 
a $4 million increase from 2019, which was influ-

Ron Antony

Ben Grimsley
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Incumbents Returned to Office ... continued from page 1

Yellow Medicine County Commissioner 
Ron Antony was unanimously re-elect-
ed to the board for a four-year term, 
expiring Dec. 31, 2025. Commissioner 
Antony was first elected to the MCIT 
Board in December 2017. He has served 

as the vice-chair since January 2021 
and has been a member of the Claims, 
Governance and Personnel committees. 

Becker County Commissioner Ben 
Grimsley was appointed to the MCIT 

Board in February 2021 to fill the 
unexpired term of former Polk County 
Commissioner Don Diedrich. The term 
expires Dec. 31, 2022. 

Commissioner Grimsley was unani-
mously elected to complete this term. 

Register Now for ‘2022 Coverage Update’
The live “2022 MCIT Coverage Update” 
webinar Jan. 19 at 2 p.m. focuses on 
changes in MCIT coverage and common 
questions about coverage. The session is 
appropriate for all member types and is 
required for all county members to view. 

For members who cannot attend the 
live webinar, a recording will be posted 
to MCIT.org/coverage-reviews/. 

Soil and water conservation districts 
and agricultural societies can review 
recorded sessions about their most 
common coverage issues. These videos 
will be available at MCIT.org/coverage-
reviews/ starting Jan. 19. 

4 Steps to Learn About Coverage
1. Register for the live webinar or view on 

demand session. MCIT primary contacts 
received an e-mail invitation for the “2022 
MCIT Coverage Update” webinar. It includes a 
link to register online. The link is also posted to 
MCIT.org/training-calendar/. 

2. Download “Coverage Review” booklet. Prior 
to attending/viewing the review, download 
and read the 2022 Coverage Review booklet 
from MCIT.org/coverage-reviews/. It is helpful 
to have the booklet and the 2022 MCIT Cover-
age Document available during the webinar.  

3. Ask questions. Members may submit general 
questions about coverage to presenters prior to 
the live “2022 MCIT Coverage Update” at info@
mcit.org. Include “question for coverage review” 
in the subject line. These questions will be 
addressed during the live event.

4. Return acknowledgement form (county 
members only). The county’s primary MCIT 
contact or designee must sign and return a 
form to MCIT (see MCIT.org/coverage-reviews/), 
acknowledging he or she participated in the 
live “2022 MCIT Coverage Update” and that 
MCIT has provided opportunities to learn 
about coverage.

Who Should Attend?
All employees and officials who deal 
with MCIT coverage are encouraged to 
view the appropriate coverage review 
for their entity type. This likely includes 
the MCIT primary contact, county attor-
ney, administrator/coordinator, commis-
sioners, sheriff, auditor, risk manager, 
entity director, supervisors, etc. 

Individual sessions detailing property 
and liability coverage will be provided 
as on-demand videos for those who 
need a full review of MCIT coverage, 
not just changes for 2022. These videos 
are particularly helpful for new officials 
and staff.

Have Questions?
More information about and how to 
attend the “2022 MCIT Coverage Up-
date” webinar is available at MCIT.org/
coverage-reviews/. Members who have 
questions about the webinars or want 
to discuss coverage concerns, should 
contact their MCIT risk management 
consultant toll-free at 1.866.547.6516.

Webinar Schedule
2022 MCIT Coverage Update
Live broadcast Jan. 19, 2-3 p.m.
This session is appropriate for all 
member types. It discusses cover-
age changes for 2022 and how they 
apply to member operations. De-
tailed explanations of property and 
of liability coverage will be available 
to view on demand starting Jan. 19 
at MCIT.org/coverage-reviews/.

Agricultural Society Coverage 
Review
Recording available Jan. 19
This recorded session will be posted 
to MCIT.org/coverage-reviews/ and 
is tailored to the exposures agricul-
tural societies most commonly en-
counter. It addresses both property 
and liability coverage and includes 
changes for 2022. If you view this 
recording, you do not need to at-
tend the live webinar.

SWCD Coverage Review
Recording available Jan. 19
This recorded session will be posted 
to MCIT.org/coverage-reviews/ and 
is tailored to the exposures soil and 
water conservation districts most 
commonly encounter. It addresses 
both property and liability coverage 
and includes changes for 2022. If 
you view this recording, you do not 
need to attend the live webinar.
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enced by an aggregate increase in property/
casualty rates and an overall increase in the 
exposure base of members. 
	� 2020 revenues were $50.7 million, while 

expenses for the year totaled $32.9 million. 
	� Net investment activities were $11.8 million, 

which is an increase of $1.4 million from 2019.
	� Claims paid and changes in reserves increased 

by $5.2 million to $19.1 million in 2020. The 
increase was a result of payments related to 
law enforcement claims and a larger positive 
adjustment required at the conclusion of the 
actuary’s year-end analysis.
	� Reinsurance premiums paid in the amount of 

$6.7 million compared to $4.8 million in 2019. 
The increase is a result of separate specialty 
property reinsurance coverage secured for 
waste-to-energy members. 
	� A dividend of $10 million was returned 

to members.
	� MCIT ended 2020 with a fund balance of 

$92.8 million.

Donovan also reported on the unaudit-
ed finances of MCIT as of Sept. 30, 2021, 
specifically:

	� Member contributions of $30.3 million 
are $1.9 million more than at that time in 
2020. The difference is again attributable 
to aggregate rate increases in the property/

casualty division and an increase in member’s 
exposure base.
	� Net investment activities total $2.9 million, 

which is comparable to earnings at the same 
time in 2020 of $3.5 million.
	� Total paid claims of $13.9 million is $4.6 mil-

lion less than at Sept. 30, 2020. Several factors 
account for the difference, most notably the 
continued delay in processing law enforce-
ment claims because of the court system shut 
down necessitated by COVID-19.
	� Total revenues are $28.8 million, and total 

expenses are $36.3 million.
	� A dividend of $12 million was declared 

earlier in 2021 and distributed to members 
in November.

Year in Review
Chair Schmiesing commented on the 
work of the Trust during 2021. The last 
of MCIT’s staff returned to the office 
in April. Staff continued to adapt to 
delivering services virtually and when 
possible in person. Although MCIT con-
tinued to provide remote risk manage-
ment and loss control services, in-per-
son training sessions resumed in the fall 
with “Managing the Human Resource” 
and “How to Conduct an Employee 
Investigation”—both filled to capacity.

MCIT has several initiatives underway 
with the goal of “bending the curve” on 
losses that may impact the future cost 
of reinsurance. Claims arising out of law 
enforcement; particularly jail operations, 
continue to affect MCIT’s finances. MCIT 
is working closely with county sheriffs 
and jail administration on strategies to 
reduce claim frequency and severity. 

Increased emphasis on cyber-security is 
being stressed with members as well.

Concluding his remarks, Schmiesing 
confirmed that MCIT’s financial position 
is strong. MCIT remains fully funded 
because of consistent rating and reserv-
ing practices coupled with diligent 
oversight and management of MCIT’s 
investment program. 

But key to MCIT’s success is member 
loyalty. He thanked the members for 
their continued commitment to safety, 
controlling losses and participation in 
their program, MCIT.

Annual Meeting Brings Members Together ... continued from page 1

MCIT Board Chair Felix Schmiesing addresses members during the 2021 MCIT annual meeting Dec. 6 in Bloomington while flanked by the rest of the 
MCIT Board of Directors (Kirk Peysar, Marcia Ward, Jack Swanson, Don Wachal, Ron Antony, Randy Schreifels, Kevin Corbid and Ben Grimsley).
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When MCIT introduced workers’ com-
pensation coverage in 1979, the goal of 
the program was to make timely pay-
ments to employees for lost wages when 
the employee sustained a compensable 
work-related injury or illness and provide 
medical care necessary to their recovery. 
During the past 42 years, MCIT has in-
troduced a number of enhancements to 
the workers’ compensation program to 
address better the treatment and health 
needs of employees with the added 
benefit of reducing claim costs. 

Pharmacy Benefit Manager: 
No Cost, Convenient
MCIT introduced the pharmacy benefit 
manager (PBM) in 2007. This program 
provides an injured employee the abil-
ity to have prescriptions related to the 
workplace injury filled at no cost. The 
pharmacy fills the order then sends the 
bill to MCIT for payment. In addition, 
this program provides cost savings to 
MCIT when employees use the preferred 
provider network to have the prescrip-
tions filled. 

To make the most of this service, the 
employee’s supervisor or the member’s 
workers’ compensation coordinator 
should provide the employee a tem-
porary prescription form (a.k.a. first fill 
form) before the employee seeks medi-
cal treatment, which is generally at the 
time the employee makes his or her first 
report of injury. 

A PDF of the form is posted to MCIT.org/
reporting-mcit/. Members are encour-
aged to make this form readily acces-
sible to supervisors and employees. If 
MCIT determines that the claim is not 
compensable, there is no cost to the 
injured employee or the employer for 
the first fill of the prescription. 

A permanent prescription card is mailed 
to the injured employee 24 to 48 hours 
after the claim has been established. 

AWPRx is MCIT’s pharmacy benefit man-
ager. AWPRx also provides the injured 
employee the option of having prescrip-
tions delivered by mail, further increas-

Resources Benefit Employees Injured at Work

ing the program’s convenience for the 
employee. 

Automated Bill Review: 
Employees Play a Role
MCIT is required to reimburse vendors 
electronically that provide medical ser-
vices related to a work injury. MCIT pres-
ently contracts with Genex. It reviews 
bills and medical records to ensure that 
the fees are related to the injury and 
that the price is normal and customary 
for the treatment provided. 

Although this happens behind the 
scenes, it can be problematic for an em-
ployee when his or her medical provider 
does not submit its bills and medical 
records electronically because MCIT is 
unable to pay the provider. 

Absent receiving payment from MCIT, 
the medical provider will require that 
the employee pay the bill. Failure to 
pay the bill may result in the bill being 
turned over to a collection agency that 
will seek payment from the employee. 

To prevent this from happening, em-
ployees who need medical attention for 

work-related injuries should ensure that 
their medical providers have informa-
tion necessary to submit their bills and 
associated medical records to Genex 
for processing. Each members’ workers’ 
compensation contact has this informa-
tion. It is also provided to the employee 
in MCIT’s initial written contact with the 
injured worker. 

Workplace Injury Hotline: 
Expedited, Appropriate Care
The workplace injury hotline is the most 
recent addition to MCIT’s resources 
to improve the medical outcomes of 
injured workers:

	� The hotline provides the injured employee 
and his or her supervisor immediate access 
to a registered nurse 24 hours a day, seven 
days a week.
	� Nurses provide clinical recommendations 

about when first aid is appropriate and when a 
medical referral is necessary.

The added benefit to the employer 
is that the nurse taking the informa-
tion submits the information to MCIT, 
which generates a first report of injury 

continued on page 11

As a risk sharing pool, MCIT is dedicated  to improving outcomes for its members’ injured employees 
while also keeping costs contained. The pharmacy benefit manager, automated bill review, work-
place injury hotline and employee assistance program all contribute to the dual goals.
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Telecommuting presents challenges 
for workers’ compensation when the 
remote location is in a state other than 
Minnesota. An employee who is injured 
outside of Minnesota is only covered 
under the Minnesota Workers’ Compen-
sation Act if the Act’s requirements for 
“extraterritorial application” or “tempo-
rary out-of-state employment” are met. 

Q: What does extraterritorial 
application mean?
A: Minnesota Statutes, Section 176.041 
Subdivison 2 defines the term “extra-
territorial application” as follows: “If 
an employee who regularly performs 
the primary duties of employment 
within this state [Minnesota], receives 
an injury while outside of this state in 
the employ of the same employer, the 
provisions of this chapter shall apply to 
such injury.” 

Q: What does temporary out 
of state employment mean?
A: Minnesota Statutes, Chapter 176.041 
Subdivision 3 defines the term “tempo-
rary out-of-state employment” as fol-
lows: “If an employee hired in this state 
[Minnesota] by a Minnesota employer 
receives an injury while temporarily 
employed outside of this state, such 
injury shall be subject to the provisions 
of this chapter.”

The “extraterritorial” provision applies 
and, therefore, Minnesota workers’ com-
pensation coverage applies to situations 
where the employee performs his or her 
primary duties within Minnesota but 
an injury occurs while that individual 
is performing duties for its Minnesota 
employer on a short, nonroutine basis 
out of state. Examples include attending 
a job-related conference, traveling to 
another state to pick up an inmate for 
extradition or responding to a national 
emergency, such as hurricane relief 
and cleanup.

During the governor’s work-from-home 
orders, employees working from home 

Extraterritorial Workers’ Compensation Coverage 
Frequently Asked Questions

in a state other than Minnesota met the 
definition of ”temporarily employed 
outside of this state.” 

Workers’ compensation coverage be-
comes problematic for employers that 
seek to make telecommuting perma-
nent when they have employees whose 
permanent remote work locations 
are out of state. MCIT is not licensed 
or statutorily authorized to provide 
workers’ compensation coverage under 
another state’s laws. 

Q: Are telecommuting 
employees covered for workers’ 
compensation by MCIT if 
they live in Minnesota? 
A: Yes.

Q: What is the material change 
in covering telecommuting 
employees who have been 
covered since joining MCIT? 
A: Although many employees have lived 
outside of Minnesota while working 
for an MCIT member, their homes were 
not considered their worksites. Minne-
sota workers’ compensation law covers 
employees who live outside Minnesota 
and work within Minnesota. It is the 
location of a home office when it is the 
employee’s permanent workplace that 
is relevant to MCIT’s inability to provide 
workers’ compensation coverage. 

Q: Can workers’ compensation 
coverage or a policy be 
purchased by MCIT members 
to cover their employees 
working in other states? 
A: Yes but not through MCIT.

Q: Why does MCIT not purchase 
coverage for employees 
working in other states? 
A: Workers’ compensation must be 
provided by the employer. MCIT is not 
the employer of its members’ employ-
ees. Each member with workers perma-
nently telecommuting from a location 
in a state other than Minnesota should 
purchase workers’ compensation insur-
ance for those employees.

Q: Why is permanently 
working from a state other 
than Minnesota an issue?
A: An employee can select the jurisdic-
tion in which he or she wishes to file 
their claims based on these principles:

1. In the state their work is principally localized
2. In the state where they were injured
3. In the state where they live

If an employee permanently works 
outside of Minnesota (e.g., from a home 
office in Wisconsin), the employer that 
is a member of MCIT does not have 
coverage through MCIT in another state. 
If a claim is filed by that employee and 
the employer does not have workers’ 
compensation coverage in that state, 
there can be fines or penalties. 

Q: What should members do if 
they have more questions? 
A: If it has been determined that a 
member has employees who will be 
permanently working out of state, the 
member needs to contact an insurance 
agent or insurance company that pro-
vides workers’ compensation coverage 
in each state where the member has 
employees working, or contact an insur-
ance agent who can accommodate the 
member’s needs.
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Members often have questions regard-
ing remote participation in meetings 
subject to the Minnesota Open Meeting 
Law, such as a county board of commis-
sioners meeting. 

There are two sections of the Minnesota 
Open Meeting Law that allow local gov-
ernment board members to be counted 
as part of the quorum and participate 
remotely in meetings. The first, Min-
nesota Statutes, Section 13D.02 can be 
used for any meeting that would be 
covered by the Open Meeting Law. 

The second, Minnesota Statutes Section 
13D.021 is limited to circumstances 
when an in-person meeting or a meet-
ing conducted under Section 13D.02 is 
not practical or prudent because of 
a health pandemic or an emergency 
declared under Chapter 12.

Each statute has different requirements. 
Failure to comply with the requirements 
of the particular statute under which 
the board is meeting may mean that 
the remote board member is unable to 
be counted as part of the quorum nor 
participate in all proceedings.

Section 13D.02: Other 
Entity Meetings by 
Interactive Technology
Section 13D.02 allows a local govern-
ment board member to be considered 
present at the meeting for purposes of 
determining a quorum and participat-
ing in all proceedings from a remote lo-
cation via interactive technology when 
certain statutory conditions are met. 

“Interactive technology” means a de-
vice, software program or other applica-
tion that allows individuals in different 
physical locations to see and hear one 
another (Minn. Stat. § 13D.001, subd. 2).

The statutory conditions for meeting via 
interactive technology include all of the 
following:

	� All members of the body participating in the 
meeting, wherever their physical location, can 
hear and see one another and can hear and 
see all discussion and testimony presented 

Meeting Remotely Under Open Meeting Law

at any location at which at least one member 
is present.
	� Members of the public present at the regular 

meeting location of the body can hear and see 
all discussion and testimony and all votes of all 
members of the body.
	� At least one member of the body is physically 

present at the regular meeting location.
	� All votes are conducted by roll call so each 

member’s vote on each issue can be identified 
and recorded.
	� Each location at which a member of the body 

is present is open and accessible to the public.

There are two exceptions to the require-
ment that the board member’s remote 
location be open and accessible to the 
public. The first applies to board mem-
bers who are serving in the military and 
are at a required drill, deployed or on 
active duty. 

The second exception is when a board 
member has been advised by a health 
care professional against being in 
a public place for personal or fam-
ily medical reasons during a state of 
emergency declared under Minnesota 
Statutes, Section 12.31 or within 60 days 
of it ending. 

These limited exceptions to the open 
and accessible requirement can be used 
by a board member no more than three 
times in a calendar year. 

Entities must give notice of the regular 
meeting location and any locations at 

which board members will be par-
ticipating via interactive technology, 
unless the remote location is closed 
to the public under the limited excep-
tions. The timing and method of pro-
viding the notice must be as described 
in Minnesota Statutes, Section 13D.04 
(which describes notice provisions 
for regular, special and emergency 
meetings).

Generally for most regular and special 
meetings, this means that the notice 
must be posted on the principal bul-
letin board (or on the door of its usual 
meeting room if there is no principal 
bulletin board) and mailed or otherwise 
delivered to each person who has filed 
a written request for special meeting 
notices at least three days before the 
date of the meeting.1

To the extent practical, the government 
entity shall allow a person to moni-
tor the meeting electronically from a 
remote location.

The minutes for a meeting conducted 
under Section 13D.02 must reflect the 
names of any members appearing by 
interactive technology and state the 
reason or reasons for the appearance by 
interactive technology.

Section 13D.021: Meetings 
During a Pandemic or 
Chapter 12 Emergency
Section 13D.021 permits meeting by 
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either telephone or interactive technol-
ogy when the presiding officer, chief 
legal counsel or chief administrative of-
ficer for the governing body determines 
that an in-person meeting or a meeting 
conducted under Section 13D.02 is not 
practical or prudent because of a health 
pandemic or an emergency declared 
under Chapter 12. 

Whether an in-person meeting or a 
meeting conducted under Section 
13D.02 is not practical or prudent be-
cause of the COVID-19 health pandemic 
may depend on the particular circum-
stances of the governing body. The de-
termination may take local public health 
conditions into account, as well as state 
and federal guidance. 

As a best practice, the reasoning for 
this determination should be placed 

on the record at the beginning of the 
meeting or done by resolution. The 
board could also place this reasoning in 
its meeting notice. 

Governing boards do want to take 
caution that Section 13D.021 is not 
inadvertently being used to avoid the 
more stringent requirements of Section 
13D.02. For example, the Minnesota 
Department of Administration has 
opined that when a quorum of board 
members was able to gather in person 
at the regular meeting location, this 
contradicted the prior determination 
that an in-person meeting or a meeting 
under Section 13D.02 was not practical 
or prudent.2

In addition to the determination that 
an in-person meeting under Section 
13D.02 is not practical or prudent, all 

Open Meeting Law 
Frequently Asked 
Questions
Q: Is there a limit on the 
number of times that a board 
member can attend a meeting 
from a remote location?
A: There is nothing in the Open 
Meeting Law that limits the number 
of times that a board member may 
virtually attend a meeting. The only 
statutory limitation is related to the 
number of times that a remote loca-
tion can be closed to the public for 
personal or family medical reasons 
(during or within 60 days after a state 
of emergency only) or military rea-
sons when meeting under Minnesota 
Statutes, Section 13D.02. 

The decision of whether to conduct 
a meeting using interactive technol-
ogy remains in the governing body’s 
discretion. From a risk management 
standpoint, governing bodies should 
be consistent in their decisions about 
when the use of interactive technol-
ogy is appropriate.

Q: If a board member with a 
medical issue has been advised 
to stay home and away from the 
public, can the board member 
attend meetings remotely?

A: Section 13D.02 requires all remote 
locations be open and accessible to 
the public. If the board member can-
not make his or her location open and 
accessible, then the board member is 
likely unable to attend remotely nor 
be counted as part of the quorum or 
participate in all proceedings. There is 
no medical exception to the open and 
accessible requirement unless there is 
currently a state of emergency declared 
under Minnesota Statutes, Section 12.31 
or within 60 days of one ending.

The analysis may be different if the 
board is currently meeting under Sec-
tion 13D.021 because it determined 
that an in-person meeting or a meeting 
under Section 13D.02 was not practical 
or prudent due to a 
health pandemic or 
Chapter 12 emer-
gency. There is no re-
quirement for remote 
locations to be open and accessible to 
the public under Section 13D.021. 

Boards should keep in mind Minnesota 
Department of Administration Advi-
sory Opinion 21-003, which opined 
that when a quorum of board members 
was able to gather in person at the 
regular meeting location, this contra-
dicted a prior determination that an 
in-person meeting or a meeting under 

Section 13D.02 was not practical 
nor prudent.

MCIT recommends that members 
consult with their legal counsel with 
any questions, particularly if decid-
ing whether a meeting under Section 
13D.021 is appropriate. 

Q: Can a board member attend 
a meeting remotely from 
an out-of-state location?
A: There is nothing in the Open Meet-
ing Law that addresses the location 
from which a board member may par-
ticipate remotely. In Advisory Opinion 
13-009, the Minnesota Department of 
Administration opined that the plain 
language of section 13D.02 “does not 

forbid a member 
of a public body 
from ‘attending’ a 
public meeting at a 
location ‘open and 

accessible to the public’ outside the 
entity’s geographic area, as long as all 
the other conditions of that section 
are met.” 

Presumably, this same reasoning 
would apply to meetings held under 
Section 13D.021, permitting meeting 
from a location outside the entity’s ju-
risdiction as long as all other required 
conditions are met.

of the following conditions must also 
be met: 
	� All members of the body participating in the 

meeting, wherever their physical location, can 
hear one another and can hear all discussion 
and testimony.
	� Members of the public present at the regular 

meeting location of the body can hear all 
discussion and testimony and all votes of the 
members of the body, unless attendance at 
the regular meeting location is not feasible 
due to the health pandemic or emergency 
declaration.
	� At least one member of the body, chief legal 

counsel or chief administrative officer is physi-
cally present at the regular meeting location, 
unless unfeasible due to the health pandemic 
or emergency declaration.

continued on page 11

More Open Meeting Law FAQs at 
MCIT.org/resource-library/.
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County commissioners wear 
many hats as elected officials. A 
board may sit and act as a ditch 
authority one day, a health board 
another day or a decision maker 
on a land use matter yet another 
day. When making board deci-
sions related to land use, they 
generally fall into one of two 
categories: quasi-judicial decision 
maker or policymaker. Failing to 
appreciate the differences in the 
two roles may create issues and 
potential litigation for a county 
and its commissioners.

A legislative act can generally be said to 
be one that affects the rights of the pub-
lic as a whole versus a decision affecting 
one person or making a determination 
as to one situation. When enacting or-
dinances, commissioners are acting in a 
legislative capacity. Such actions involve 
the exercise of discretion, where the 
commissioners are balancing competing 
concerns and choosing among various 
public policy alternatives. Commission-
ers may and often do advocate for a cer-
tain position or policy. Such advocating 
is part of the legislative process, entirely 
appropriate, and recognized as part of 
the function as a policymaker.

Contrast that with permitting deci-
sions in land use matters. When making 
decisions about land use applications, a 
county board is acting in a quasi-judicial 
capacity. The decision affects the rights 
of one person or a small group versus 
the public at large. There are three 
components present when undertaking 
a quasi-judicial act. 

First, there is some type of investigation 
into a claim—disputed or otherwise—
involving a gathering of evidentiary 
facts, as well as a weighing of those 
facts. Second, those facts are then ap-
plied to a prescribed legal standard. 
Third, the county makes a binding final 
decision regarding the claim or situa-
tion, subject only to later judicial review. 

LAND USE DECISIONS

Quasi-judicial Decision Maker or Policymaker?

When making a quasi-judicial decision 
in the land use area, a county board is 
undertaking an adjudicative process, 
gathering facts and applying specific 
standards in a zoning ordinance to the 
specific facts gathered, and then mak-
ing a decision that applies solely to that 
set of facts. It is quasi-judicial because 
as a board member, the commissioner 
is acting as a fact finder (jury) would 
in a judicial setting, and as a judge in 
determining and applying the standards 
(the law) to the facts. 

Because of that, different standards ap-
ply to a commissioner as a quasi-judicial 
decision maker than when a commis-
sioner acts as a policymaker, undertak-
ing a legislative act. Premature decision 
making, bias and advocating for a 
certain outcome can, when wearing the 
hat of a quasi-judicial decision maker, 
result in a court determining that the 
individual in question did not get a fair 
and impartial decision maker. 

Although several years old, one case 
that best illustrates how blurring the 
lines between policymaker and deci-
sion maker can create litigation and 
overturning of a land use decision is 
Continental Property Group, Inc. v. City of 
Minneapolis.1

This case shows how important it is for 
commissioners to understand the re-
strictions that may be placed on them 
when acting in a quasi-judicial capacity.

The Situation
In 2003, Continental Property Group 
Inc. (CPG) purchased an option on 
property located in the Loring Park 
area of Minneapolis. To build its de-
sired development, CPG applied to 
the Minneapolis Planning Commis-
sion for two necessary conditional 
use permits and two variances from 
Minneapolis’ zoning requirements. 

In August 2004, the city’s Com-
munity Planning and Economic 
Development staff reviewed the 

application and issued a report that rec-
ommended that the Minneapolis Plan-
ning Commission deny the application. 
The commission did so later that month. 

CPG appealed to the Minneapolis 
City Council in September 2004. The 
13-member body consists of numer-
ous subcommittees. The Zoning and 
Planning Committee is made up of five 
council members, including at the time 
Lisa Goodman. The proposed develop-
ment was in Goodman’s district. 

On Sept. 15, the Zoning and Planning 
Committee unanimously voted to deny 
CPG’s application. Then the complete 
council unanimously voted to deny 
CPG’s application Sept. 24. 

Despite the city council’s decision, CPG 
exercised its option to purchase the 
property. The company later submitted 
a new conditional use permit applica-
tion, which staff recommended that 
the Planning Commission approve. 
CPG later withdrew its application. The 
city imposed a development morato-
rium in 2005. 

Legal Action
Two years later in March, CPG sued the 
City of Minneapolis alleging that its 
decision on the 2004 application and 
the 2005 moratorium were arbitrary and 
capricious, and violated the company’s 
due process and equal protection rights, 
entitling CPG to relief under the federal 
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Civil Rights Statute, 42 U.S.C. § 1983. 
CPG also exercised its right to judicial re-
view under Minnesota Statutes, Section 
462.361, Subdivision 1 (2010).

The district court granted the city 
summary judgment on CPG’s equal 
protection claim, but allowed CPG’s 
due process claim and judicial review 
of the land use decision under state 
law to proceed to trial. CPG asserted 
that Goodman’s conduct, relative to 
the proposed development, precluded 
CPG from having a fair and neutral 
hearing on its application. Therefore, it 
rendered the council’s decision arbitrary 
and capricious under both federal and 
state law. 

At trial, evidence was presented that 
neighborhood opposition existed to the 
company’s proposed project and that 
Goodman was involved not only in an 
effort to assist and organize neighbor-
hood opposition but also to sway the 
opinions of her fellow council members. 
Evidence showed that the opinion of 
the council member in whose ward a 
project is proposed is given substantial 
weight by other council members. CPG 
argued that Goodman acted as more 
of an advocate rather than as a quasi-
judicial decision maker. 

After reviewing the evidence, the dis-
trict court found that the city violated 
CPG’s procedural due process rights. It 
also found that the city’s decision was 
arbitrary and capricious under state 
law. The court awarded CPG $165,369 

in compensatory damages for out-
of-pocket expenses and $357,523 in 
attorney fees and costs.

Both parties appealed. CPG’s appeal 
was based in part on the amount 
of damages awarded. The company 
sought approximately $11 million 
in damages.

Court of Appeals Decides
The Court of Appeals reversed the dam-
age award for the alleged due process 
clause violation. The court found that 
because CPG did not have a protected 
property interest in either the condi-
tional use permit or variance application 
process, it was not entitled to protec-
tions of the due process clause. Howev-
er, the court upheld the district court’s 
decision that the council’s decision was 
arbitrary and capricious under state law. 

In remanding the case, the court noted 
that a decision is arbitrary and capri-
cious “if the decision maker relied on 
factors it is not permitted or intended to 
consider.”2 The council must also act in 
good faith.3 

The court noted that although there 
was objective evidence in the record to 
support the council’s decision to deny 
the applications, Goodman’s conduct, 
as presented in the trial court record, 
established that the council relied on 
factors it was not intended or permitted 
to consider when denying CPG’s appli-
cation. Therefore, the court concluded 

Which Hat Is It?
The role of a county commissioner requires making leg-
islative and quasi-judicial decisions. Legislative decisions 
establish policies for future application, while quasi-judicial, 
or administrative decisions, are the application of those poli-
cies to a specific situation. 

Examples of legislative decisions of a county board that 
establish a policy include: 

	� adoption of plans
	� adoption of ordinances (or amendments to ordinances) 
	� passing budgets

Examples of quasi-judicial decisions wherein a county board 
applies previously established policies include decisions on: 

that the council’s decision was arbitrary 
and capricious. 

Objectivity Is Key
Although this case is an unpublished 
Court of Appeals case and, therefore, 
limited in its precedential value, elected 
board members must be mindful of 
potentially partisan/advocacy conduct 
when sitting in a quasi-judicial capac-
ity. Although elected officials need to 
be responsive to constituent needs and 
opinions, actions or statements evidenc-
ing bias or a prejudging of a matter 
before a hearing could potentially result 
in a court reversing the decision of 
the board. 

When acting as quasi-judicial deci-
sion makers, elected/appointed board 
members must ensure that they are 
listening to the evidence presented in 
an objective/neutral manner and on the 
record before the board. Failing to do so 
exposes the board to having its decision 
overturned on appeal, even when the 
decision otherwise may have been sup-
ported by the record. 

MCIT recommends consulting with the 
county attorney or other legal counsel 
when questions arise.

1 Continental Property Group, Inc. v. City of Minneapolis. 2011 
WL 1642510 (Minn. App. 2011), rev. den. July 19, 2011.

2 Id. citing in re Charges of Unprofessional Conduct Contained 
in Panel File 98-26, 596 N.W.2d 563, 567 (Minn. 1999).

3Id.
Prepared with assistance from Scott Anderson, shareholder, 
Rupp, Anderson, Squires & Waldspurger P.A.

	� variances 
	� special exceptions 
	� subdivision plats 
	� zoning code violations 
	� site plan review 
	� employee terminations

The distinction between legislative and quasi-judicial deci-
sion making in zoning matters is important. In quasi-judicial 
proceedings, the decision-making body must follow stricter 
procedural requirements. As the name implies, quasi-judicial 
proceedings must be similar to those followed by courts. If 
the requirements are not followed, the decision could be 
invalidated by a court if it is challenged.
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MCIT’s training events are specifically developed to address 
members’ concerns and needs. Each session delivers practi-
cal ideas members can apply to their operations. Mark your 
calendars now and watch for registration information and 
more details throughout the year. 

Registration for each seminar opens approximately eight 
weeks before the event date, and details are posted to the 
Training Calendar at MCIT.org as they become available.

Managing the Human Resource
April 6-7, Holiday Inn, St. Cloud
$110 per person for MCIT members
Presented by Ann Goering and colleague, 
attorneys, Ratwik, Roszak & Maloney P.A.
This popular two-day seminar explores topics related to 
employment risks for a public employer and how to manage 
them. The training includes in-depth discussions of hot-
button topics and case law updates. The seminar covers:

	� Hiring, including Veterans Preference Act, reference checks, interview 
dos and don’ts, and more
	� Personnel policies
	� Employee orientation
	� Laws related to data
	� Fair Labor Standards Act
	� Employee rights, including FMLA, ADA, USERRA, nondiscrimination
	� Performance evaluations, discipline and discharge

This training is a must for individuals whose job requires 
them to supervise others and make personnel decisions in a 
public-sector environment, especially those new to this role. 
This may include department heads and other supervisory 
staff, elected  board members, county attorneys, risk manag-
ers and sheriffs.

Essentials of Data Practices for 
Responsible Authorities
July 20, MCIT Building, St. Paul
$65 per person for MCIT members
Presented by Minnesota Department of 
Administration, Data Practices Office staff
Individuals designated as responsible authorities under the 
Minnesota Government Data Practices Act (MGDPA) are 
tasked with the duty of ensuring that their governmental 
entities comply with the Act’s requirements of transparency, 
data privacy and data security. This seminar provides respon-
sible authorities and their designees with the foundation 

Plan Now to Attend 2022 
MCIT Training Seminars

they need to take on the duties of the Act, as well as offers 
best practices to assist in day-to-day MGDPA administration. 

An individual may be a responsible authority if he or she 
is the county administrator/coordinator, county auditor, 
county attorney, sheriff, SWCD district manager, joint powers 
executive director, social services director, veterans services 
director, other elected official, person designated by the 
governing board to be the responsible authority.

Navigating Key Land Use Issues
Sept. 14, Holiday Inn, St. Cloud
$65 per person for MCIT members
This seminar offers information about many of the most 
pressing land use concerns for Minnesota counties and re-
lated governmental organizations. This training is suggested 
for planning and zoning employees, county commissioners, 
boards of adjustment members, planning commission mem-
bers and county attorneys.

Risk Management Workshops
Fall 2022
No Cost
Online Webinars
The virtual sessions address a variety of risk management 
challenges facing members. Each presentation is designed 
to enhance existing operations and help develop best 
practices and policies that improve members’ risk manage-
ment efforts. Attendees have the opportunity to ask ques-
tions during each workshop.
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Meeting Remotely Under Open Meeting Law ... continued from page 7

	� All votes are conducted by roll call, so each member’s vote on each 
issue can be identified and recorded.

To the extent practical, the government entity shall allow 
a person to monitor the meeting electronically from a 
remote location.

Notice must be provided of the regular meeting location, 
the fact that some board members may be participating by 
telephone or interactive technology and the ability for the 
public to monitor the meeting electronically. The timing 
and method of providing the notice must be as described 
in Minnesota Statutes, Section 13D.04, as described above. 

When all required conditions are met, remotely attending 
board members will be considered present at the meeting 
for purposes of determining a quorum and participating 
in all proceedings from a remote location via telephone or 
interactive technology. 

If attendance at the regular meeting location is not  
feasible due to the health pandemic or emergency dec-
laration and the public body’s practice is to offer a public 
comment period at in-person meetings, members of the 
public shall be permitted to comment from a remote loca-
tion during the public comment period of the meeting to 
the extent practical.

Further Information
Members continuing to hold meetings with remote par-
ticipation are encouraged to review the conditions and 
requirements of the statutory section under which they 
are meeting. 

The Minnesota Department of Administration, Data Prac-
tices Office, has a wealth of resources on its website. Staff 
are available to answer Open Meeting Law questions, as 
well as questions about the Minnesota Government Data 
Practices Act.

MCIT has a variety of resources about the Open Meet-
ing Law on its website and the risk management staff is 
available to provide general risk management information 
about this law. Members should consult with their own 
legal counsel regarding how the statutes apply to a specific 
situation. 

1  Minn. Stat. § 13D.04, subd. 1 states that if a public body decides to hold a regular meeting 
at a time or place different than in its schedule of regular meetings, it shall give the same 
notice of the meeting as that is provided in this section for a special meeting.

2 See Minnesota Department of Administration Advisory Opinion 21-003.

and begins the workers’ compensation 
claim process.

In the ideal situation, the supervisor 
and employee call the hotline together; 
however, not every situation is ideal. 
Therefore, the hotline is available to an 
employee regardless of where or when 
he or she is injured while performing 
work duties. 

For example, a snowplow driver or 
deputy who is injured during a shift 
when a supervisor is not available can 
call the hotline immediately to receive 
an assessment. The employee does not 
have to wait to call until he or she is with 
a supervisor. The employer will receive 
notice of the injury when it receives the 
first report of injury from MCIT.

The hotline is provided as part of mem-
bership. There is no cost to the employ-
ee or employer to use the service.

Members are encouraged to promote 
the workplace injury hotline using mate-

rials developed by MCIT that are avail-
able at MCIT.org/workers-compensation-
coverage/injury-hotline/. 

To reach a hotline nurse, members 
should call 1.833.523.0277. The hotline 
should not be used for:

	� Emergencies (call 911 in those cases).

	� Situations where the employee has already 
sought medical attention for the injury.

Employee Assistance Program: 
Supports Injured Employee, 
Family During Tough Time
The Employee Assistance Program (EAP) 
can be overlooked as a resource for an 
employee who might be struggling with 
issues that accompany a physical or 
mental injury. A work injury can affect 
an entire family that needs to adjust to 
changes brought on by the injury (e.g., 
financial challenges, family relation-
ships, etc.) 

Resources Benefit Employees Injured at Work ... continued from page 4

The EAP can provide support for the 
injured employee and his or her depen-
dents with these and any other personal 
concerns. The EAP provides each indi-
vidual with up to six counseling sessions 
for each identified issue at no cost. The 
service is confidential and voluntary. 

MCIT encourages members to remind 
their injured employees about the 
EAP. To access EAP services, individuals 
should call 1.800.550.6248. Workers’ 
compensation claim representatives 
routinely remind the injured employee 
about the EAP. Materials to help mem-
bers promote the EAP are available at 
MCIT.org/employee-assistance-program/ 
at no cost.

Learn More
Members who have questions regard-
ing these resources are encouraged to 
contact MCIT toll-free at 1.866.547.6516 
or visit MCIT.org. 
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Jan. 14, MCIT Building, St. Paul: 
9 a.m., Board of Directors  
12:15 p.m., Claims Committee

Feb. 11, MCIT Building, St. Paul: 
9 a.m., Board of Directors  
1 p.m., Claims Committee

2021 Award Winners
MCIT Board Chair Felix Schmiesing 
announced the recipients of MCIT’s 
annual awards during the Trust’s 2021 
Annual Membership Meeting Dec. 
6. Every year MCIT recognizes three 
counties that excel at preventing and 
mitigating losses.

Winona, Lac qui Parle, Todd 
Counties Recognized
The 2021 County of the Year award 
recipient is Winona County. This 
award honors the county that has 
set the standard of excellence in risk 
management and loss control for 
the year. Winona County’s leaders 
proved to be strong in their ef-
forts to educate staff on mitigating 
exposures and providing superior 
assistance when claims arose.

Lac qui Parle County earned the 
award for Outstanding Performance 

in the 
Workers’ 
Compen-
sation 
Division. 
The award 
acknowl-
edges the 
county’s 
efforts in 
reducing 
work-related injuries, demonstrated 
by the consistent improvement of its 
experience modification factor. The 
award for Outstanding Performance in 
the Property/Casualty Division went 
to Todd County. This award recognizes 
the efforts of the county to implement 
effective loss control and risk manage-
ment practices that better protect 
member property and citizens from 
financial loss. 

On behalf of the entire board, 
Schmiesing congratulated the win-
ners on their accomplishments.

Criteria for Awards
Criteria used to identify recipients 
include performance in risk man-
agement and loss control efforts, 
responsiveness to program initia-
tives, and property/casualty claims 
and workers’ compensation claims 
administration.  


